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LEXISNEXIS SUMMARY: 

 ...  Senator Williams, a cosponsor of the Employee Retirement Income Security Act of 1974 (ERISA), made the fore-

going statement in 1974 when he introduced the conference report on ERISA to the Senate. ...  Part Four of Title I con-

tains ERISA's provisions regarding the scope of fiduciary responsibility. ...  The petitioners contended that requiring a 

participant in a fiduciary breach to make the plan whole for any losses resulting from the breach constitutes appropriate 

equitable relief. ...  However, the majority determined that the context of the provision supported the equally plausible 

meaning that "equitable relief" included only "those categories of relief that were typically available in equity (such as 

injunction, mandamus, and restitution, but not compensatory damages)." ...  But another commentator has argued "the 

award of benefits differs from equitable restitution, which might merely refund the beneficiary's past contributions to 

the pension plan. ...  Similarly, while some courts have taken liberal views of what constitutes equitable restitution, the 

current interpretation of ERISA's remedial provisions leaves numerous plaintiffs who successfully allege fiduciary vi-

olations without any remedy whatsoever. ...  However, compensatory and punitive damage awards should be capped so 

as not to discourage benefit plan sponsorship or fiduciary service unduly. ...   

 

TEXT: 

 [*1]   [*2]  

 "A pension reform law is now a reality because of the hardship, deprivation and inequity suffered by American 

working people. . . . The discipline of law will enable this and succeeding generations of workers to face their retire-

ment period with greater confidence and greater security . . . ."   n1 

 Introduction 

 Senator Williams, a cosponsor of the Employee Retirement Income Security Act of 1974   n2 (ERISA), made the 

foregoing statement in 1974 when he introduced the conference report on ERISA to the Senate. While the Supreme 

Court has given lip service to "ERISA's broadly protective purposes,"   n3 a number of its decisions have narrowly 

construed the remedies available to ERISA plaintiffs.   n4 The Court extended this line of cases in 1993 with its deci-
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sion in Mertens v. Hewitt Associates.   n5 As a result of the Mertens decision, many plaintiffs who successfully allege 

an ERISA violation will face disturbing implications concerning their potential remedies. 

 Although Mertens involved a fiduciary-type claim, the effects of Mertens will manifest themselves in the context 

of other types of substantive ERISA claims as well, including suits alleging violations of Section 510.   n6 Section 510 

prohibits specified actions, such as termination of employment, taken against employees   n7 or their beneficiaries   

n8 in retaliation for exercising benefit rights, or in order to prevent employees   n9 from becoming entitled  [*3]  to 

benefits. As employers attempt to avoid the rising costs of providing employee benefits, this provision affords increa-

singly important protections to those covered by benefit plans.   n10 

 In addition to specific regulatory provisions such as those found in Section 510, ERISA imposes upon plan spons-

ers a range of fiduciary requirements.   n11 ERISA's provisions broadly define "fiduciary" for purposes of ERISA.   

n12 However, neither ERISA's fiduciary provisions nor Section 510 is self-enforcing; instead, plaintiffs typically must 

seek enforcement under ERISA's general remedial provisions. Those remedial provisions, found in ERISA Section 502,   

n13 have generated substantial controversy and have garnered repeated attention from the Supreme Court. In its 1993 

decision in Mertens, the Supreme Court narrowly interpreted Section 502(a)(3),   n14 an important subsection of Sec-

tion 502.   n15 Although the plaintiffs in Mertens sought relief for the defendant's knowing participation in a breach of 

ERISA's fiduciary duty provisions,   n16 Section 502(a)(3) also supplies the remedies for many Section 510 suits. 

 For some years after ERISA's enactment, employee benefit concerns received far less attention than other areas of 

employment law, such as sexual harassment and employment discrimination. However, with more than $ 3.2 trillion 

invested in private pension plans   n17 and the value of health care benefits increasing, it should not be surprising that 

benefits claims have multiplied in recent years. One indication of the court system's frustration with the volume and 

complexity of ERISA litigation came in 1993 when Justice Byron White complained that the members of the Supreme 

Court have "ERISA cases coming out of their ears."   n18 A significant number of these cases allege violations of ei-

ther Section 510   n19 or ERISA's fiduciary provisions.   n20 

 This Article concentrates on the scope of relief available in ERISA fiduciary and Section 510 claims after Mer-

tens. To provide a basis for the remedial discussion, Part I explains the application and purpose of Section 510. The Part 

also examines the parameters of ERISA's fiduciary  [*4]  provisions. Part II describes ERISA's remedial framework 

and discusses the development of ERISA's remedial jurisprudence for violations of Section 510 and ERISA's fiduciary 

provisions prior to Mertens. Part II also discusses the Mertens decision in some detail. Next, Part III analyzes the reme-

dies available after Mertens to a plaintiff who otherwise would prevail in a Section 510 or fiduciary action. Part III es-

tablishes that Mertens created serious deficiencies in ERISA's remedial scheme. The Part then describes similarities 

between the ERISA deficiencies and problems that arose as a result of Supreme Court jurisprudence under Title VII of 

the Civil Rights Act of 1964   n21 (Title VII). Congress enacted the Civil Rights Act of 1991   n22 (CRA) to reverse 

numerous Court decisions that narrowly construed Title VII and made recovery difficult for victims of employment 

discrimination.   n23 

 This Article concludes by advocating the amendment of ERISA. Specifically, this Article suggests that, unless the 

courts permit back pay awards to plaintiffs who lose employment due to a violation of ERISA, Congress should amend 

ERISA to permit such awards. In addition, the Article supports statutory amendments to permit recovery of other li-

mited compensatory and, in egregious cases, punitive damages. Such legislation would ensure adequate compensation 

for victims of ERISA violations and provide proper incentives for ERISA compliance. Without assurance of adequate 

remedies, the hope of "greater confidence and greater security"   n24 for retirement benefits may become another chi-

mera   n25 enacted by an optimistic, but ultimately unsuccessful, Congress. 

 I. Section 510 and ERISA's Fiduciary Provisions 

 Congress enacted ERISA in 1974 as the first comprehensive federal statute governing private employee benefit 

plans.   n26 President Gerald R.  [*5]  Ford signed the final version on Labor Day, 1974 after more than a decade of 

hearings and arguments over ERISA's complex provisions.   n27 According to its declaration of policy, Congress in-

tended ERISA to "protect . . . the interests of participants in employee benefit plans and their beneficiaries."   n28 Nu-

merous references in the legislative history indicate congressional concern with the existence of adequate remedies to 

ensure appropriate enforcement of ERISA's substantive provisions.   n29 Even the Supreme Court has recognized 

"ERISA's broadly protective purposes. . . ."   n30 

 While many dread confronting ERISA's "comprehensive and reticulated"   n31 provisions, this Article focuses 

primarily on Section 510, ERISA's fiduciary duty requirements, and its basic remedial concepts, all of which are con-
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tained in the first of ERISA's four titles.   n32 Title I also contains definitions and establishes requirements for report-

ing and disclosure,   n33 participation and vesting,   n34 funding,   n35 plan administration,   n36 and continuation 

coverage under group health plans.   n37 While a  [*6]  thorough review of ERISA's provisions is unnecessary, the 

following Sections briefly describe the parameters of Section 510 and the reach of ERISA fiduciary law. As in many 

other areas of ERISA,   n38 the courts continue to confront a legion of issues in determining the scope and application 

of these substantive ERISA provisions; a general understanding of these protections informs the subsequent discussion 

of remedial deficiencies. 

 A. Section 510 

 Section 510 states, in pertinent part: 

 It shall be unlawful for any person to discharge, fine, suspend, expel, discipline, or discriminate against a partici-

pant or beneficiary for exercising any right to which he is entitled under the provisions of an employee benefit plan [or 

ERISA] [the Exercise Clause], or for the purpose of interfering with the attainment of any right to which such partici-

pant may become entitled under the plan [or ERISA] [the Interference Clause].   n39 

 Most Section 510 claims are brought by employees against their employers, and this Article focuses on Section 

510 claims in that context. However, the statutory prohibition runs against "any person," and ERISA broadly defines the 

term "person."   n40 As a result, plaintiffs may bring claims against entities other than employers, including insurance 

companies.   n41 

 To establish a statutory violation, a plaintiff bears the burden of proving the defendant acted with the specific in-

tent to interfere with benefit eligibility or to retaliate for the exercise of benefit rights.   n42 In determining the exis-

tence of specific intent, courts generally utilize the concepts for shifting burdens of production and persuasion that de-

veloped under Title VII jurisprudence.   n43 To demonstrate a prima facie case of retaliation, a plaintiff typically must 

show: (i) the plaintiff's actions constituted a protected activity; (ii) the employer's retaliatory action occurred after the 

plaintiff engaged in the protected activity; and (iii) some causal link between the protected activity and the employer's 

action.   n44 Section 510 does not protect an employee from an employer's  [*7]  action which disproportionately 

affects the employee so long as that action at least nominally extends to all employees.   n45 On the other hand, Sec-

tion 510 arguably reaches broad-based employment decisions when employers intend to interfere with the attainment of 

employee benefits.   n46 

 The specific intent requirement balances the need to protect the employment relationship with the preservation of 

employers' general rights to control their employment decisions and to operate in an efficient and profitable manner. As 

such, this requirement has served as a significant limitation on lawsuits, and numerous defendants have obtained sum-

mary judgment against Section 510 claims on that basis.   n47 The specific intent requirement also protects against 

complete federalization of the state common law employment-at-will doctrine by ensuring that ERISA does not reach 

employment actions that unintentionally, but effectively, prevent benefit plan participants from earning additional bene-

fits.   n48 

 While the specific intent requirement provides important limitations, ERISA's legislative history reveals that its 

drafters expected Section 510 to play a key role in guaranteeing employee benefit rights. In fact, the conference report 

on ERISA included protection against interference as one of the "fourteen basic rights" which were "at the heart of 

pension reform and provided much-needed and long-denied protections."   n49 The significant body of litigation 

spawned by Section 510   n50 confirms its importance in protecting benefit expectations. Generally, the jurisprudence 

under Section 510 follows separate strands depending on whether the defendant's action allegedly violated the Exercise 

Clause or the Interference Clause. 

 1. Exercise Clause 

 To state a valid claim under the Exercise Clause, a claimant must prove the defendant took a prohibited action 

against the claimant in retaliation for the exercise of ERISA rights.   n51 The most obvious application occurs in situa-

tions in which an employer fires a benefit plan  [*8]  participant who makes benefit claims or challenges benefit de-

nials.   n52 However, the Exercise Clause also prohibits an employer from firing an employee in retaliation for a bene-

fit claim filed by other plan beneficiaries, such as the employee's spouse.   n53 In addition, the Exercise Clause pro-

tects against constructive discharge.   n54 

 The Eleventh Circuit Court of Appeals has determined that the Exercise Clause prohibits employers from con-

verting their employees to independent contractor status in order to prevent the individuals from participating in ERISA 
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benefit plans. In Seaman v. Arvida Realty Sales, Arvida Realty Sales (Arvida) terminated the employment of all of its 

sales representatives, but offered those same people positions as independent contractors.   n55 Ms. Seaman alleged 

Arvida had undertaken this scheme to prevent the employees from continuing to obtain benefits under Arvida's health 

care and 401(k) plans.   n56 The Eleventh Circuit decided that such conduct violates Section 510.   n57 

 Because Section 510 only covers a participant or beneficiary, however, someone who is initially and appropriately 

classified as an independent contractor cannot rely upon Section 510 to challenge the classification as an impermissible 

attempt to deprive him of participation in employee benefit plans. Nor does Section 510 generally protect participants 

from plan modifications.   n58 The right of employers to alter benefit plans is an important corollary of their right not 

to sponsor a plan at all and, largely, to determine the benefit levels of any plan they choose to offer.   n59 

 Furthermore, a plaintiff cannot invoke the Exercise Clause unless  [*9]  ERISA protects the benefit claims at is-

sue or the claims somehow relate to the employer's benefit plan. For example, an employer suggested to one of its em-

ployees that he file a "friendly lawsuit" to determine the legality of the employer's termination of specific medical bene-

fits utilized by the employee's son.   n60 The employer subsequently fired the employee for joining with his claim for 

benefits a state law claim seeking compensatory and punitive damages for intentional infliction of emotional distress.   

n61 The Exercise Clause did not protect the employee because the employer based its decision to discharge the em-

ployee upon the state law claims for intentional infliction of emotional distress, not upon the ERISA claim for benefits.   

n62 

 2. Interference Clause 

 ERISA precludes an employer from reducing an employee's accrued benefit.   n63 Because benefit plans are not 

liable for unvested benefits, one alternative way for employers to avoid benefit costs is to terminate employees prior to 

the date the employees' benefits vest. According to the Supreme Court, the prototypical Interference Clause violation 

occurs when an employer terminates an employee shortly before the employee's pension benefits vest and the employ-

er's purpose is to prevent the vesting.   n64 In Ingersoll-Rand Co. v. McClendon, Ingersoll-Rand Co. fired McClendon 

after nine years and eight months of employment.   n65 As permitted by the vesting rules in effect at the time, the In-

gersoll-Rand Co. plan contained a ten-year cliff vesting provision.   n66 The number of similar cases indicates that 

Section 510 provides important protections against this type of employer action.   n67 

 However, employers may interfere with employees' attainment of  [*10]  benefits in other contexts. For example, 

some pension plans provide enhanced retirement benefits for participants meeting certain minimum age and service 

requirements.   n68 Sometimes enhanced benefits are available only if the participant meets the age and service criteria 

and a permanent layoff, plant closing, or physical disability occurs.   n69 In any case, the opportunity to continue 

working until attainment of the plan's minimum age and years of service becomes critical to an employee hoping to be-

come eligible for enhanced benefits.   n70 Economic research shows a significant spike in the rate of pension accruals 

at the point an employee becomes entitled to an enhanced benefit.   n71 Therefore, terminating longtime employees to 

prevent them from gaining eligibility for enhanced benefits can generate significant cost savings for employers. Many 

courts agree that Section 510 protects participants who are vested in basic benefits but who have not yet become eligible 

for enhanced benefits.   n72 

 The most notable example of an employer attempting to avoid the costs of enhanced benefits occurred when Con-

tinental Can implemented a secret computer system known as the "BELL" system.   n73 BELL was a reverse acronym 

for "Lowest Level of Employee Benefits" or "Let's Limit Employee Benefits."   n74 In essence, the BELL system 

identified, by plant, the number of employees already eligible for enhanced benefits and fixed production at each plant 

at a level such that those individuals would remain employed.   n75 This action permitted Continental Can to avoid the 

high  [*11]  benefit costs associated with the termination of individuals eligible for enhanced benefits. Similarly, the 

BELL system identified employees who were close to becoming eligible for enhanced benefits.   n76 Continental Can 

permanently laid off those employees to prevent them from obtaining eligibility for the costly enhanced benefits.   n77 

To make matters worse, during the time it was utilizing the BELL system, Continental Can agreed with the United Steel 

Workers of America to increase the level of plant closing benefits.   n78 Of course, the BELL system ensured Conti-

nental Can would never actually pay any of those increased benefits. After traversing the court system for approximate-

ly ten years, the Continental Can litigants settled in 1992 for $ 415 million.   n79 

 Despite some disagreement, the trend is to protect the right of participants to earn additional accruals as well as 

their right to become vested in benefits.   n80 By continuing to work for the same employer, an employee typically 

accrues additional pension benefits. In a defined benefit plan,   n81 the nature of those accruals, combined with the 

effects of inflation, means that employees tend to accrue significant portions of their plan benefits in the final years of 
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their employment.   n82 In addition, as employees approach retirement age, the accruals become even more costly to 

employers because of the reduced time for investment growth of the employer's plan contributions. As in the case of 

entitlement to enhanced benefits,   n83 economic research establishes the presence of a spike in the rate of pension 

accruals at the point an employee reaches normal retirement age.   n84 Thus, as with enhanced benefits, Section 510's 

protection of the right to earn accruals is important to employees, but costly to employers. In any case, a plaintiff cannot 

state a cause of action  [*12]  under the Interference Clause if the plaintiff has attained the maximum level of benefits 

offered under the employer's plan.   n85 

 ERISA jurisprudence consistently extends the protections of Section 510 to plaintiffs who lose their employment 

due to wrongful action by their employers.   n86 Employees have been less successful alleging interference in suits in 

which the employer action does not result in a termination of employment. Some circuits have decided that no Section 

510 violation occurs unless the employment relationship is interrupted.   n87 Other cases indicate a Section 510 claim 

might survive even if the employment relationship remains intact, so long as the employee suffers another type of loss 

as a result of the employer's actions.   n88 This issue has special relevance for situations in which employers make 

changes to a plan to avoid the known benefit costs associated with a specific employee.   n89 

 Recently, plaintiffs have attempted to utilize the Interference and Exercise Clauses to challenge reductions in their 

medical insurance plans. For example, in McGann v. H & H Music Co., the employer amended its health insurance plan 

to reduce lifetime benefits from $ 1 million to $ 5,000 for expenses related to AIDS, shortly after learning that its em-

ployee, McGann, had contracted AIDS.   n90 The Fifth Circuit accepted the employer's explanation that, because the 

AIDS cap applied to all employees who might file AIDS-related claims, its motivation was to reduce the costs of its 

health care plan, not to target McGann impermissibly.   n91 The court found  [*13]  this sufficient to distinguish the 

case from Vogel v. Independence Federal Savings Bank,   n92 in which a district court in Maryland determined that an 

employer would violate Section 510 by excluding one individual from coverage under its health insurance plan.   n93 

In addition, the McGann court recognized that ERISA permits an employer to amend its benefit plans so long as the 

employer has not contractually bound itself to offering the plans and the amendments comply with ERISA's amendment 

procedures.   n94 

 A suit on behalf of a former employee experienced more success in Doe v. Kohn, Nast & Graf in which an attor-

ney alleged his former law firm violated Section 510   n95 by discharging him, upon learning he had contracted HIV.   

n96 The firm apparently discovered Doe's HIV positive condition when Doe's physician sent him a letter at the firm on 

letterhead referring to "AIDS Services."   n97 Doe was close to becoming eligible to participate in the employer's disa-

bility program at the time of his termination.   n98 Utilizing the burden-shifting jurisprudence developed under Title 

VII, the court found that the proximity in time between receipt of the letter and certain employer correspondence related 

to Doe's disability benefits constituted sufficient evidence of a specific intent to interfere with Doe's rights to participate 

in the disability program necessary for Doe's case to go to trial.   n99 

 In sum, legislative history confirms that the 1974 Congress viewed Section 510 as a key protection against em-

ployer actions taken to avoid ERISA's substantive requirements. The Exercise Clause guarantees employees the right to 

enforce benefit promises without fear of retaliation. The Interference Clause prevents employers from firing employees 

on the eve of attaining benefit eligibility. Both Clauses have been the subject of extensive litigation. While the interpre-

tations are not without controversy, generally the courts have construed those clauses broadly enough to protect em-

ployees and their beneficiaries from actions taken to deny a  [*14]  variety of benefit expectations. However, the subs-

tantive protections will be effective only to the extent ERISA provides an appropriate remedial scheme to address and 

deter violations. Since the same remedial provisions that apply to Section 510 also determine the availability of relief 

for many fiduciary violations, the next Section examines ERISA's fiduciary provisions. 

 B. ERISA's Fiduciary Provisions 

 ERISA broadly defines the term "fiduciary" to include individuals who have discretion over plan management or 

plan administration.   n100 Also, anyone who exercises authority over plan assets is a fiduciary.   n101 Although 

ERISA does not require a particular number of fiduciaries per plan, each plan must designate a plan administrator who 

automatically becomes a "named fiduciary."   n102 

 People who exercise discretionary authority over the specified aspects of an ERISA plan become ERISA fiducia-

ries irrespective of their titles, attempts to evade responsibility, or the existence of an arms-length relationship with the 

plan sponsor. According to the Supreme Court, "any discretionary authority or control"   n103 confers fiduciary status 

upon the individual or entity possessing that discretion.   n104 For example, actual control over the administration of 
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an ERISA plan results in fiduciary status.   n105 Generally, even an individual with the power to select plan fiduciaries 

becomes a fiduciary because of the discretion involved in the selection.   n106 

 In reliance upon the statute and legislative history,   n107 the jurisprudence applies a broad, functional test in de-

termining one's status as an ERISA fiduciary.   n108 Thus, individuals who provide investment advice in return for 

compensation are fiduciaries.   n109 And, people who undertake  [*15]  certain plan functions, for example members 

of plan investment committees, automatically become ERISA fiduciaries.   n110 

 The broad, functional test also means that the definition and theory of an ERISA fiduciary varies significantly 

from the "unitary" definition of trusteeship found under traditional trust law.   n111 Whereas trust law historically 

contemplated the existence of a single fiduciary for each trust, or at most a few fiduciaries who shared all the powers of 

the trusteeship, ERISA favors the dispersion of trustee power and encourages delegation of those powers.   n112 Pro-

fessors Langbein and Wolk argue that these ERISA modifications to the traditional definition of a trustee appropriately 

recognize the size   n113 and complexity   n114 of modern benefit plans.   n115 

 Limitations do exist, however, on the reach of ERISA's fiduciary definition. The statute explicitly confers fidu-

ciary status on a person only "to the extent"   n116 the individual undertakes one of the defined fiduciary functions. 

Thus, for example, though members of a company's board of directors become ERISA fiduciaries through their author-

ity to appoint and retain plan fiduciaries, ERISA limits the scope of the directors' fiduciary duties to that single function 

of appointing and determining the retention of plan fiduciaries.   n117 Similarly, while a plan sponsor who appoints a 

plan administrator becomes an ERISA fiduciary for the selection of the plan administrator, he does not automatically 

become a fiduciary for the actual administration of the plan.   n118 ERISA views the plan administrator as the fidu-

ciary responsible for administration.   n119 

 Numerous other specific issues regarding ERISA's definition of fiduciary status continue to occupy commentators.   

n120 The appropriate  [*16]  sweep of fiduciary status in the context of health care plans, particularly in the area of 

managed care, is beginning to prove exceptionally nettlesome.   n121 As managed care organizations attempt to reduce 

the spiraling cost of health care, they sometimes undertake cost-saving measures which may be at odds with the best 

interests of individual plan participants. For example, a managed care organization may refuse to pre-approve payment 

of medical treatment which it views as being costly and having a low likelihood of success.   n122 When a plan partic-

ipant personally pays for the treatment or suffers health consequences due to a denial of treatment, the managed care 

organization may face a claim that it violated ERISA's exclusive benefit rule   n123 by placing considerations of the 

financial status of the plan ahead of the well-being of the plan participant.   n124 Current jurisprudence views medical 

service providers or third party administrators who receive the discretion to make final claims determinations as ERISA 

fiduciaries.   n125 In contrast, if an entity possesses only the power to administer claims, without the power to interpret 

plan ambiguities, the courts generally agree that such an entity is not an ERISA fiduciary.   n126 

 In the most recent Supreme Court case to address the question of who owes a fiduciary obligation to plan partici-

pants and beneficiaries, a pension plan trustee sued the John Hancock Mutual Life Insurance  [*17]  Company (Han-

cock) for breach of fiduciary duty.   n127 The pension plan contracted with Hancock to provide annuities to individual 

retirees.   n128 However, in accordance with the contract, Hancock held plan money in Hancock's general corporate 

assets prior to converting portions of the funds to individual annuities.   n129 The plan trustee alleged the moneys were 

"plan assets" during the time Hancock held the funds in its general corporate accounts, and thus, Hancock owed a fidu-

ciary duty to plan participants and beneficiaries.   n130 

 Hancock relied upon an ERISA provision exempting plan assets invested in an insurance contract that provides for 

guaranteed investments   n131 and a favorable Department of Labor (DOL) interpretation   n132 to argue it was not 

an ERISA fiduciary.   n133 In a decision which purportedly surprised the insurance industry   n134 and resulted in 

numerous calls for administrative and legislative action,   n135 the Supreme Court resolved a split in the circuits   

n136 and subjected Hancock to ERISA's fiduciary requirements because of contractual limitations on the guaranteed 

rates.   n137 The DOL subsequently proposed certain class exemptions to reverse retroactively the effect of the Su-

preme Court's decision.   n138 

 Of course, once one becomes an ERISA fiduciary, the next question is  [*18]  to determine the extent of fidu-

ciary obligations owed. Part Four of Title I contains ERISA's provisions regarding the scope of fiduciary responsibility.   

n139 These provisions apply, with very limited exceptions, to every private employee benefit plan.   n140 ERISA Sec-

tion 404 sets forth the basic duties of a fiduciary. An ERISA fiduciary must act in accordance with a "prudent man" 

standard.   n141 ERISA also requires fiduciaries to diversify plan investments and to act in accordance with plan 

documents.   n142 Finally, in what has come to be known as the "Exclusive Benefit Rule," fiduciaries must act "for the 
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exclusive purpose of: (i) providing benefits to participants and their beneficiaries; and (ii) defraying reasonable ex-

penses of administering the plan."   n143 

 The legislative history surrounding the enactment of Section 404 evinces a congressional intent that, in contrast to 

its definitional provision which departs from traditional trust law,   n144 ERISA's fiduciary standards be informed by 

traditional notions of trust law.   n145 In fact, numerous courts and commentators have recognized that Congress 

closely patterned the "prudent man" requirement, for example, after the established common law "prudence" standard 

from trust law.   n146 However, Congress did not intend for ERISA fiduciary jurisprudence to develop in a vacuum. 

Again looking to the "prudent man" requirement, the underlying concern of Congress was that "courts interpret the pru-

dent man rule and other fiduciary standards bearing in mind the special nature and purposes of employee benefit plans 

intended to be effectuated by ERISA."   n147 In accordance with congressional intent and the extensive use of trusts in 

employee benefit plans,   n148 fiduciary jurisprudence frequently recognizes  [*19]  the responsibility of the courts to 

fashion appropriate common law under ERISA.   n149 And, as in the case of Section 510 claims,   n150 substantive 

provisions lacking adequate enforcement opportunities provide only an illusion of protection. For this reason, the next 

Part turns to ERISA's remedial scheme. 

 II. ERISA Remedies and the Mertens Decision 

 For enforcement, Section 510 explicitly cross-references ERISA Section 502. Fiduciary cases also rely upon the 

enforcement provisions in Section 502. As a result of its multiple purposes, which extend beyond these contexts, Sec-

tion 502 provides a variety of civil remedies.   n151 The availability of any specific category of relief depends upon the 

nature of the claim raised and the status of the plaintiff. A number of gaps exist in those enforcement provisions and the 

legislative history is replete with evidence demonstrating that Congress intended the development of a federal common 

law to supplement ERISA.   n152 However, the lower courts have developed a pattern in dealing with claims seeking 

broad interpretations of Section 502. First, the courts cite the Supreme Court's statement in Massachusetts Mutual Life 

Insurance Co. v. Russell,   n153 that Congress carefully drafted Section 502 to provide a systematic remedial scheme. 

Next, feeling constrained by the view that Section 502's precisely developed provisions should be enforced as written, 

the courts refuse to permit remedies not explicitly authorized by Section 502.   n154  [*20]  

 A. The Statutory Scheme 

 For purposes of a Section 510 claim, the most relevant portions of Section 502 are subsections (a)(1) and (a)(3). 

The subsections provide: 

 (a) A civil action may be brought- 

 (1) by a participant or beneficiary- 

 (A) for the relief provided for in subsection (c) of this section [regarding information and disclosure violations], or 

 (B) to recover benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or 

to clarify his rights to future benefits under the terms of the plan; 

 . . . . 

 (3) by a participant, beneficiary, or fiduciary 

 (A) to enjoin any act or practice which violates any provision of this title or the terms of the plan, or 

 (B) to obtain other appropriate equitable relief 

 (i) to redress such violations or 

 (ii) to enforce any provisions of this title or the terms of the plan; 

 . . . .    n155 

 The same subsections apply to fiduciary claims. However, fiduciary claimants also may look to Section 502(a)(2), 

which permits suits seeking relief in conjunction with Section 409.   n156 Section 409 establishes specific liability for 

the breach of ERISA's fiduciary provisions, requiring a breaching fiduciary to reimburse the plan for any losses caused 

by the fiduciary's breach and to repay any gains wrongfully received by the fiduciary.   n157 The statute also subjects 

fiduciaries to "other equitable or remedial relief as the court may deem appropriate."   n158 
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 Federal courts have exclusive jurisdiction over all remedial actions permitted by Section 502 except those brought 

under Section 502(a)(1)(B) and Section 502(a)(7); there, federal jurisdiction is concurrent with the state court systems.   

n159 ERISA permits an award of attorney's fees and costs, at the discretion of the court, in all actions.   n160 Other 

subsections of Section 502 address details such as venue for suits against the DOL,   n161 special penalties for certain 

types of prohibited  [*21]  transactions,   n162 and offsets for duplicate penalties which may be assessed under the 

Internal Revenue Code.   n163 

 B. ERISA Remedial Jurisprudence Prior to Mertens 

 Because Section 510 and ERISA's fiduciary provisions have been the subject of substantial litigation, a significant 

body of remedial jurisprudence has developed. This Section traces the historical development of that jurisprudence. It 

pays special attention to the scope of remedies permitted under Section 502(a)(3), the subsection at issue in Mertens, but 

also provides necessary context by delving into other remedial provisions and controversies. 

 1. Section 510 Remedial Jurisprudence 

 Because Sections 510 and 502 both are found in Title I of ERISA, Section 502(a)(3)'s grant of a cause of action 

for a violation of "any provision of this title"   n164 provides an obvious basis for a Section 510 suit. Subsection (A) of 

Section 502(a)(3) limits relief to injunctive relief. In contrast, subsection (B) offers a wider variety of remedies by per-

mitting "other appropriate equitable relief."   n165 Some early Section 510 commentators relied upon the broad re-

medial objectives evidenced in ERISA's legislative history to advocate a liberal interpretation of this phrase. They sug-

gested that the reference to "equitable relief" permitted all categories of relief, including monetary relief, that could be 

awarded by courts of equity.   n166 

 The commentators' arguments appear to have swayed some courts regarding the scope of "equitable relief." Those 

courts cited ERISA's remedial purposes and the legislative history, which indicated Congress intended to provide "the 

full range of legal and equitable remedies available in both state and federal courts."   n167 Proceeding on those au-

thorities, plaintiffs were successful in obtaining a variety of remedies. For example, courts indicated that a plaintiff 

whose employment had been terminated in violation of Section 510 could recover back pay,   n168 reinstatement,   

n169 and front pay.   n170 They also permitted reinstatement of  [*22]  lost benefits   n171 and prejudgment inter-

est.   n172 A few district courts even went so far as to state that punitive damages would be available in appropriate 

cases--generally thought to be instances in which the employer's action was egregious, flagrant, or malicious.   n173 

 Other courts construed the scope of relief permitted by Section 502(a)(3)(B) far more narrowly. These courts read 

the statute's reference to "equitable relief" as constraining available recoveries. For example, the Ninth Circuit Court of 

Appeals rejected a plaintiff's request for extracontractual damages, stating, "It appears that Congress used the word 

'equitable' to mean what it usually means--injunctive or declaratory relief."   n174 And no circuit court has ever upheld 

an award of punitive damages under that Section.   n175 

 Instead of resolving the controversy, the Supreme Court added to the confusion with its unanimous opinion in In-

gersoll-Rand Co. v. McClendon.   n176 McClendon brought a state common law claim for unlawful discharge after 

Ingersoll-Rand Co. allegedly fired him to prevent him from obtaining vested benefits under the company's pension plan.   

n177 As relief, McClendon requested "'lost future wages, mental anguish and punitive damages as a result of the 

wrongful discharge.'"   n178 In a unique turn of affairs, special regulations which apply to terminated participants 

meant McClendon had vested in the company pension plan, and the issue for resolution by the Supreme Court was the 

pre-emptive effect of Section 510.   n179 The Court determined that the direct conflict between the provisions of the 

state common law and the federal prohibitions in Section 510 meant that the state common law would be pre-empted 

even in the absence of ERISA's broad pre-emption clause.   n180 Instead of stopping there though, the opinion went on 

to state: "There is no basis in section 502(a)'s language for limiting ERISA actions to only those which seek 'pension 

benefits.' It is clear that the relief requested here is well within  [*23]  the power of federal courts to provide."   n181 

 Some lower courts, apparently applying the plain meaning approach, of which the Supreme Court itself has be-

come so fond, took the Court quite literally and concluded that Section 502(a)(3) must permit all categories of damages 

sought by the Ingersoll-Rand plaintiff, including "extracontractual, even punitive, damages."   n182 In contrast, how-

ever, other courts refused to construe the Ingersoll-Rand opinion quite so literally. Under the latter view, the Inger-

soll-Rand decision does not address the availability of specific types of relief. Instead, at best, the Court's statement 

simply acknowledges that ERISA provides relief for actions, such as those brought under Section 510, seeking other 

than the recovery of benefits.   n183 Of course, in what the literal-minded courts probably would view as a complete 
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reversal of statutory interpretation, the Mertens decision may have eliminated even the opportunity to recover lost bene-

fits.   n184 

 2. Fiduciary Remedial Jurisprudence 

 Relying upon Section 409's broad language, courts have awarded a wide variety of remedies to successful plain-

tiffs in fiduciary duty cases. Courts have forced fiduciaries to repay salaries received for provision of plan services,   

n185 held them personally liable for failure to comply with a plan's investment guidelines,   n186 and offset benefits 

the fiduciaries would have received from the plan in the absence of their breach of duty against the damages caused by 

the fiduciary violations.   n187 In addition, courts have ordered the removal of trustees,   n188 and in ERISA's version 

of the death sentence, even prohibited a professional trustee from serving as a plan trustee for any other plan.   n189 

 One continuing controversy in the arena of remedial jurisprudence has been the question of who constitutes an ap-

propriate plaintiff in fiduciary litigation. Here we begin to see conflicts between ERISA's complex provisions. For ex-

ample, Section 409 confers on plans the right to recover for fiduciary breaches.   n190 Section 502(a)(2), however, 

does not  [*24]  include plans among those entitled to bring a lawsuit to enforce ERISA's fiduciary provisions.   n191 

In another example of the narrow construction of Section 502 in ERISA jurisprudence, all but one of the circuits to ad-

dress the issue have determined that neither plans nor employers who sponsor plans have the right to sue for fiduciary 

violations,   n192 unless they themselves are fiduciaries.   n193 Instead they must rely upon other interested parties, 

such as participants, fiduciaries, or the DOL, to pursue ERISA violations, even though the employer or plan may bear 

the financial burden created by the fiduciary violation and would thus have the strongest economic reason to pursue 

litigation. 

 Not only are there questions of who ERISA permits to sue for fiduciary violations, there are questions of who may 

recover. In Massachusetts Mutual Life Insurance Co. v. Russell, the Supreme Court determined that Section 409 and 

Section 502(a)(2) do not permit individual claimants to recover extracontractual damages on their own behalf.   n194 

Instead, defendants must pay any awards directly to the appropriate ERISA plan.   n195 Once one combines the effect 

of the Massachusetts Mutual decision with the restriction on the right of plans to bring suits, one discovers that juri-

sprudence prohibits suits for fiduciary violations by the only entity which it permits to receive damages as a result  

[*25]  of those violations. Partially due to this anomaly, some circuits now permit individuals to bring fiduciary suits 

for recovery on their own behalf so long as those suits are grounded in ERISA Section 502(a)(3).   n196 In fact, the 

DOL has argued that the Supreme Court decision in Mertens v. Hewitt Associates   n197 mandates such a conclusion.   

n198 

 Prior to Mertens, the circuits were split over the extent of recovery available under Section 502(a)(3). The Sixth 

Circuit cited precedent regarding the construction of "broad generalized language"   n199 in a remedial statute to sup-

port its conclusion that Section 502(a)(3) permits a "broad range of remedies."   n200 Some circuits permitted the use 

of a constructive trust, as traditionally available in trust law, in cases of fiduciary violations.   n201 However, those 

same circuits otherwise prohibited the recovery of monetary awards.   n202 Other circuits also rejected claims for 

compensatory damages as being inconsistent with the statute's provision only for equitable recoveries.   n203 

 A number of other issues regarding remedies in fiduciary cases continue to haunt the courts, especially the extent 

to which traditional principles of trust law inform these remedies. Trust law, for example, provides a number of oppor-

tunities for defendants to obtain contribu-  [*26]  tion.   n204 ERISA, however, does not explicitly provide for con-

tribution among fiduciaries, and the potential existence of a valid claim for contribution has troubled both the courts   

n205 and commentators.   n206 

 Commentators   n207 and the courts   n208 also have addressed the question of whether nonfiduciaries who take 

part in fiduciary breaches should be liable under ERISA. While nonfiduciary liability was a critical issue in Mertens, as 

the next Section discusses, the Supreme Court granted certiorari on other grounds.   n209 However, dicta in the Mer-

tens decision indicates that, unlike the practice in traditional trust law, a majority of the Court would insulate nonfidu-

ciaries from liability.   n210 On this basis, many, though not all, court decisions subsequent to Mertens have dismissed 

claims against nonfiduciaries.   n211 

 C. The Mertens Decision 

 In its 1993 decision in Mertens v. Hewitt Associates   n212 the Supreme Court clarified the types of remedies 

available under Section 502(a)(3). The saga began when Kaiser Steel Corporation (Kaiser) phased out its steel opera-

tions and left the related pension plan drastically underfunded.   n213 Due to the insufficiency of plan assets to pay 

promised benefits and  [*27]  Kaiser's financial inability to fund the plan properly, the Pension Benefit Guaranty Cor-
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poration   n214 (PBGC) used its authority under ERISA to terminate the pension plan.   n215 The PBGC benefit 

guarantees then applied to the plan participants who received their future benefits directly from the PBGC.   n216 

However, many of the Mertens petitioners, a class consisting of Kaiser retirees, had elected to take early retirement, and 

the enhanced benefits promised by the pension plan substantially exceeded the PBGC guarantees.   n217 For example, 

plaintiff William Mertens saw his monthly pension benefit reduced from $ 2,016 to $ 521.   n218 

 Initially the petitioners filed suit alleging a breach of fiduciary duty by eleven individuals who sat on the Kaiser 

pension plan's investment committee.   n219 The petitioners also sought recovery from Hewitt Associates (Hewitt), the 

former actuary to the plan.   n220 It was this latter claim which eventually gained the attention of the Supreme Court. 

The participants alleged that Hewitt had breached a variety of ERISA duties by permitting Kaiser to leave the plan's 

actuarial assumptions unchanged in spite of increasing numbers of early retirements and the accompanying rise in costs, 

attributable to the phase-out of the steel division.   n221 The petitioners also alleged that Hewitt had improperly failed 

to disclose Hewitt's role as plan actuary and that the plan was seriously underfunded.   n222 The participants requested 

monetary relief which would permit payment of the benefits promised by the Kaiser plan.   n223 

 Because Hewitt was not a plan fiduciary, the retirees premised their claim against Hewitt on the theory that ERISA 

provides for liability against a nonfiduciary who knowingly participates in a fiduciary breach.   n224 As noted above,   

n225 that issue had divided the circuit courts, and a threshold question existed in the suit against Hewitt of whether 

ERISA permitted such a claim. While acknowledging "the oddity of resolving a dispute over remedies where it is un-

clear that a remediable wrong has been alleged,"   n226 the Supreme Court granted certiorari on the question of  [*28]  

whether Section 502(a)(3) permits awards of the type of monetary damages sought by the retirees.   n227 

 In a decision which split the Court five-to-four, the majority focused on the phrase "appropriate equitable relief" as 

the key to determining the scope of Section 502(a)(3).   n228 The petitioners contended that requiring a participant in a 

fiduciary breach to make the plan whole for any losses resulting from the breach constitutes appropriate equitable relief.   

n229 They reasoned that the common law of trusts permitted equity courts to grant such relief prior to ERISA's enact-

ment.   n230 Because ERISA requires that pension plan funds be held in trust and the legislative history supports the 

notion that Congress intended to incorporate traditional trust law concepts into ERISA's fiduciary standards,   n231 the 

petitioners argued that relief permitted by trust law also should be available under ERISA.   n232 

 Writing for the majority, Justice Scalia agreed with the petitioners that the phrase "equitable relief" could mean 

"whatever relief a court of equity is empowered to provide in the particular case at issue."   n233 However, the majori-

ty determined that the context of the provision supported the equally plausible meaning that "equitable relief" included 

only "those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, 

but not compensatory damages)."   n234 In reaching this conclusion, the majority compared other sections of ERISA in 

which Congress distinguished between "equitable" and "remedial" relief or between "equitable" and "legal" relief.   

n235 Because Congress made those distinctions in other portions of the statute, the majority believed it must have un-

derstood the implications of the various terms and intended Section 502(a)(3) to exclude legal remedies.   n236 The 

majority also noted that construing Section 502(a)(3) in a way that precludes compensatory damages comports with the 

Court's interpretation of similar language in Title VII.   n237 In dismissing the petitioners' reminder that the narrow 

interpretation was inconsistent with ERISA's remedial and protective goals, the majority recited the plain meaning man-

tra and explained once again that the actual words of a statute reign over "vague notions of a statute's 'basic purpose.'"   

n238 

 In addition, Justice Scalia rejected the petitioners' view that Section  [*29]  502(l), which authorizes the DOL to 

seek civil penalties, requires a broad definition of "equitable relief."   n239 The petitioners argued that because Section 

502(l) refers to restoration of plan losses by other than fiduciaries and because the wording of a third provision, which 

also refers to suits by the DOL, is identical with Section 502(a)(3), Congress must have intended both provisions to 

provide for monetary recoveries.   n240 However, the majority remained unpersuaded and explained that the 502(l) 

provision was consistent with restitutionary recoveries.   n241 Because the Court viewed the participants' request for 

reimbursement of plan underfunding as a request for compensatory damages, "the classic form of legal relief,"   n242 

the Court upheld the decision of the appellate court that ERISA does not permit such relief.   n243 

 Justice White's vigorous dissent gained the votes of the Chief Justice and Justices Stevens and O'Connor. They 

argued that Congress intended ERISA to incorporate the common law of trusts and that trust law militated for a broad 

definition of "equitable relief" in Section 502(a)(3).   n244 To this end the dissent would have permitted awards of any 

category of relief that a former equity court could award.   n245 The dissent had two answers to the majority's view 

that this interpretation in no way restricted recoveries in spite of Congress's intent to limit recoveries in some way, an 
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intent the majority deduced from the use of the phrase "equitable relief" instead of simply "relief."   n246 First, the 

dissent believed that courts of equity had possessed very circumscribed powers to award punitive damages and that this 

restriction would extend to awards under Section 502(a)(3).   n247 Second, the dissent recognized that Congress did 

not always utilize great precision in its wording of remedial provisions.   n248 The dissent also believed the majority's 

narrow interpretation was inappropriate from a policy point of view because the limitation would cause benefit plan 

participants to receive less protection under ERISA than they had enjoyed before ERISA under the common law of 

trusts--an outcome the dissent termed an "anomaly."   n249  [*30]  

 III. Remedies After Mertens 

 Following on the heels of other Supreme Court decisions narrowly construing ERISA remedies   n250 and 

broadly construing ERISA's preemptive effect,   n251 the Mertens decision created a variety of problems for plaintiffs 

who successfully allege a violation of Section 510 or a breach of fiduciary duty. Numerous questions remain, beginning 

with whether the Mertens decision even applies to Section 510 claims. And if Mertens does limit a plaintiff's remedies 

to equitable relief as historically defined, what are the practical effects of that limitation? Do any other subsections of 

Section 502(a) offer alternative avenues for relief to a Section 510 claimant? The next Section addresses these questions 

seriatim, first examining Section 510 claims and then considering problems with relief in fiduciary cases. Finally, the 

Article examines certain modifications made by the CRA to Title VII and recommends amendments to ERISA's re-

medial provisions. 

 A. Post-Mertens Remedies for Section 510 Claims 

 1. The Practical Effect of the Mertens Limitation 

 Section 502(a)(3) explicitly provides an avenue for the redress of statutory violations such as violations of Section 

510. In determining the scope of relief available under Section 502(a)(3), though, one threshold question is whether the 

Mertens interpretation of Section 502(a)(3) applies to Section 510 claims. Analogizing relief for Section 510 violations 

to remedies available under Title VII offers one potential contextual argument for avoiding some implications of the 

Mertens decision. 

 As noted earlier,   n252 courts in Section 510 cases utilize the shifting burden of proof framework developed as 

part of Title VII jurisprudence. In contrast to ERISA's legislative history indicating fiduciary duties were patterned after 

trust law,   n253 the congressional discussions refer to the National Labor Relations Act   n254 (NLRA) and Title VII 

as providing the conceptual underpinnings for Section 510.   n255 In an apparent allusion to Title VII, Senator Javits, 

one of the sponsors of ERISA, explained that Section 510 "would provide a remedy for any person fired such as is pro-

vided for a person discriminated against because of race or sex, for example."   n256 

 One interpretation then, based upon the legislative history, is that  [*31]  Congress expected the courts to apply 

the same remedies in a Section 510 case as would be available in a Title VII case. A way to achieve this, consistent with 

the wording of the statute, would be to construe "equitable relief," in the context of Section 510 cases, to include the 

same types of relief available in Title VII cases. Title VII explicitly permits awards of back pay and appears to designate 

those awards as "equitable relief."   n257 "Back pay" in Title VII jurisprudence includes lost benefits.   n258 Under 

this theory then, a Section 510 plaintiff could recover both back pay and lost benefits even after Mertens. This interpre-

tation also squares with the majority's view in Mertens that Congress must have intended the phrase "equitable relief" to 

impose some limits on recovery.   n259 After all, construing the statute to permit back pay and lost benefits but to pro-

hibit compensation for injuries such as pain and suffering or mental anguish, as well as to preclude punitive damages, 

does substantially limit a defendant's liability. 

 As a fiduciary-type case, however, Mertens offered a stronger factual setting for applying remedies developed by 

courts of equity under the common law of trusts than would actions alleging a violation of Section 510. Section 510 

actions do not have an analogue in the common law of trusts. Instead, when courts do not utilize Title VII or NLRA 

precedent for Section 510 actions, they frequently analogize Section 510 claims to actions for breach of contract or 

wrongful termination. The law traditionally has viewed both breach of contract and wrongful termination claims as ac-

tions at law, not in equity.   n260 Thus, courts will not necessarily construe Section 502(a)(3)'s grant of "equitable re-

lief" to provide the same remedies provided by Title VII. 

 In fact, the Supreme Court's reliance upon a plain meaning approach to reach its decision in Mertens reinforces the 

difference between the wording of ERISA and Title VII. It would seem anomalous to argue that the words of Section 

502(a)(3) have a different plain meaning when applied to Section 510 claims than when applied to fiduciary claims. 

When one also considers the Supreme Court's predilection for narrowly construing ERISA remedies, it appears likely 
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that the Mertens limitation on remedies to "those categories of relief that were typically available in equity (such as in-

junction, mandamus, and restitution, but not compensatory damages)"   n261 will be applied to all claims brought un-

der Section 502(a)(3), including Section 510 claims.   n262 Thus, the question becomes  [*32]  how those limitations 

actually affect recoveries in the context of a Section 510 claim. 

 As recognized above,   n263 the prototypical Section 510 case occurs when an employer fires an employee to 

prevent the employee from vesting in pension benefits, and many courts require interference with the employment rela-

tionship as part of a Section 510 claim.   n264 As a result, a Section 510 plaintiff often has experienced a loss of em-

ployment and typically seeks a variety of types of relief including reinstatement, lost benefits, back pay, front pay, 

compensatory damages for pain and suffering, loss of reputation, and punitive damages. Turning to the application of 

Section 502(a)(3) to these categories of relief after Mertens, only one, reinstatement, clearly remains available. Reins-

tatement to a job is a classic form of injunctive relief and should continue to be available to a prevailing plaintiff if 

reinstatement is practicable.   n265 Unfortunately, several reasons, such as animosity between the parties, may prec-

lude reinstatement.   n266 And even when available, reinstatement almost never suffices to provide make-whole relief; 

at a minimum, the typical plaintiff also has lost wages and benefits during a period of unemployment. 

 After Mertens, a plaintiff attempting to recover lost benefits and wages in addition to reinstatement probably must 

show that an award of those items would constitute restitutionary relief,   n267 a category of relief specifically identi-

fied by the Mertens majority as available under Section 502(a)(3).   n268 One can define restitution as "an equitable 

remedy designed to cure unjust enrichment of the defendant absent consideration of the plaintiff's losses."   n269 Many 

commentators agree that unjust  [*33]  enrichment constitutes one of the central principles distinguishing restitution 

from other potential remedies.   n270 In fact, the majority in Mertens appeared to endorse the appropriateness of a res-

titutionary award in cases of unjust enrichment. Thus, unjust enrichment provides one unifying concept often viewed as 

a prerequisite to a successful restitutionary claim. In the words of one court, unjust enrichment requires "the plaintiff to 

show that (1) he had a reasonable expectation of payment, (2) the defendant should reasonably have expected to pay, or 

(3) society's reasonable expectations of person and property would be defeated by nonpayment."   n271 Stated more 

simply, the plaintiff must have conferred a benefit on the defendant and an injustice would result if the defendant is 

permitted to keep the benefit.   n272 

 Applying these concepts to a Section 510 claim, a plaintiff who has suffered an unjust discharge may argue that 

the employer is unjustly enriched to the extent of the benefits the plaintiff would have earned had she been permitted to 

continue working. For example, assume the employer offers a pension plan which provides an opportunity for enhanced 

benefits but also utilizes a system such as the BELL system   n273 to prevent many participants from becoming en-

titled to the enhanced benefits. The employer arguably is unjustly enriched to the extent it avoids the financial obliga-

tion associated with the enhanced benefits that the employees would have earned but for the employer's wrongful ac-

tion. An equivalent argument could be made when an employer terminates an individual employee to prevent the em-

ployee from vesting in basic benefits, accruing additional benefits, or becoming entitled to an enhanced benefit.   n274 

One potential way of characterizing the employer's gain in these cases is as "negative unjust enrichment."   n275 

However, unlike the situation of "A stealing from B to pay a debt to C,"   n276 thus unjustly enriching A,   n277 the 

employer has not taken benefits from the employees  [*34]  to which they were previously entitled. Because the em-

ployees never fulfilled the plan's requirements for benefit entitlement, a claim that the employer's action deprived the 

employees of an existing property right becomes questionable. 

 A substantial portion of this analytical problem derives from ambiguity in the early scholarship over the relation-

ship between unjust enrichment and "specific restitution."   n278 One commentator later challenged the theoretical 

requirement of unjust enrichment.   n279 More recently, in his essay proposing a practical definition of restitution, 

Professor Laycock suggested that restitution include claims in which: "(1) substantive liability is based on unjust 

enrichment, (2) the measure of recovery is based on defendant's gain instead of plaintiff's loss, or (3) the court restores 

to plaintiff, in kind, his lost property or its proceeds."   n280 By clearly separating the requirement of unjust enrich-

ment from the measurement of gain and the requirement of restoration of the property to which the plaintiff was entitled 

and permitting restitution in any of the three situations, Professor Laycock's definition may offer additional opportuni-

ties for recovery of lost benefits. Plaintiffs still could encounter problems, however, if the courts insist upon distin-

guishing between equitable and legal forms of restitution.   n281 

 Even more difficult issues arise in the analysis of whether a back pay claim constitutes a claim for restitution. The 

underlying question, for those who would impose an unjust enrichment requirement on a claim of restitution, is whether 

the employer realized a benefit from the discharge. Some courts determine that an employer does not benefit to the ex-

tent of salary savings because the employee did not work to earn the salary.   n282 The same logic can be applied to 
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benefits if the employee did not meet the criteria necessary to earn the benefits. This inquiry becomes impossibly circu-

lar in a Section 510 case, though, once one recognizes that the employee did not meet the benefits criteria because of the 

forbidden employer action that was intended to prevent the attainment of the benefit criteria. 

 In the absence of specific provisions in another employment statute, one circuit recently refused to classify back 

pay as equitable relief. In Waldrop v. Southern Company Services, Inc.,   n283 a former employee alleged violations of 

the Age Discrimination in Employment Act of 1967  [*35]  (ADEA)   n284 and the Rehabilitation Act of 1973   

n285 (Rehabilitation Act). The Eleventh Circuit Court of Appeals determined that the requested back pay failed to con-

stitute restitution under the Rehabilitation Act because no unjust enrichment existed as would have occurred if the em-

ployer had failed to compensate the plaintiff for time actually worked.   n286 Commentators agree, with Professor 

Dobbs stating: "Back pay seems on the surface to be an ordinary damages claim, almost an exemplar of a claim at law."   

n287 

 In contrast, the Sixth Circuit recently rejected the Eleventh Circuit's analysis and permitted a Section 510 plaintiff 

to recover both back pay and front pay.   n288 The Sixth Circuit relied on dictum in Chauffeurs Local 391 v. Terry   

n289 that characterized as restitutionary, in addition to equitable as incidental to injunctive relief, a back pay claim 

made by employees who had been unjustly discharged for exercising rights under the Fair Labor Standards Act (FLSA).   

n290 However, the Terry Court confined its reference to the restitutionary nature of back pay to dictum in an explana-

tory parenthetical.   n291 The context of the discussion makes clear that the Court focused its discussion of the case 

primarily on the equitable nature of monetary awards when "incidental to or intertwined with injunctive relief."   n292 

Furthermore, analysis of the referenced opinion, Mitchell v. Robert DeMario Jewelry, Inc., indicates the Mitchell Court 

viewed the back pay at issue under the FLSA as "compensatory only."   n293 

 One theory for avoiding the compensatory label derives from treating a discharge undertaken in violation of statu-

tory prohibitions, such as Section 510, as never having occurred. The courts then would view the em-  [*36]  ployee as 

having continued on the job while earning normal wages and benefits. Carrying this fiction to its logical conclusion, the 

employee would be entitled to the "earned" wages and benefits, and the employer would be unjustly enriched to the 

extent the wages and benefits had gone unpaid.   n294 

 However, even if the courts are willing to apply this admittedly unusual legal fiction, a plaintiff who establishes 

the employer's unjust enrichment faces still another hurdle. Unlike most remedies which are clearly legal or equitable, 

restitution may be either.   n295 Although the Court's language in Mertens is less than a model of clarity in this regard, 

presumably only equitable restitution will be available under Section 502(a)(3). Following the merger of the law and 

equity courts, the historic reasons for distinguishing between the two types of restitution disappeared.   n296 However, 

the courts continue to categorize requests for restitution in order to determine the availability of a jury trial, whether the 

remedies are discretionary, and the application of equitable defenses.   n297 Unfortunately, the distinction between 

equitable restitution and legal restitution is a difficult one to determine in application because it is based primarily upon 

historical happenstance and is further complicated by the fact that relief may be categorized as equitable for one purpose 

and legal for another purpose.   n298 

 In deciding the characterization of a particular claim, courts typically look at the underlying remedies sought by 

the plaintiff,   n299 and the Mertens Court appeared to endorse this test in making the Section 502(a)(3) determination.   

n300 Again, however, the question sounds simpler than it has proven to be in application. The second prong of the test 

for when the Seventh Amendment guarantees the availability of a jury trial   n301 requires resolution of the same basic 

question. However, the Terry Court split six-tothree over back pay as a legal remedy in the context of a claim that a 

union breached its duty of fair representation, with the majority designating the claim as legal.   n302 In other contexts, 

the circuit courts have split over the issue of whether back pay constitutes a legal or equitable remedy for purposes of 

jury trial eligibility.   n303  [*37]  

 As an analytical tool to resolve these disputes, commentators also focus on the underlying relief requested in a 

claim for restitution. Thus, if a plaintiff seeks a specific piece of real or personal property   n304 or money from an 

identified res,   n305 the underlying remedy is a constructive trust and the claim sounds in equity. However, if the 

claim fails to identify a specific res or item of property, its historical roots may be traced to the writ of assumpsit, mak-

ing it a claim at law.   n306 Similarly, in his seminal work on restitution, Professor Palmer suggests treating a request 

for restitutionary relief in a personal services claim as equivalent to quasicontract and thus viewing it as a claim at law.   

n307 

 Applying these theories to Section 510 claims, requests for lost wages appear to be legal claims because they do 

not typically seek funds from a particular res, nor do they seek the return of a specific item previously owned by the 
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plaintiff. Claims for lost benefits may be distinguishable because such benefits typically would be paid from an ERISA 

trust; thus, arguably, they identify a specific res. But another commentator has argued "the award of benefits differs 

from equitable restitution, which might merely refund the beneficiary's past contributions to the pension plan. There-

fore, a beneficiary asking for accrued monthly benefits seeks a legal remedy."   n308 This commentator focuses exclu-

sively upon the requirement that the claimant must be seeking the return of the claimant's own property. In many ways 

the claims resemble historic claims for breach of personal service contracts, which claims Professor Palmer also views 

as sounding at law. 

 An alternative way of categorizing restitutionary claims as legal or equitable considers the historic nature of the 

underlying action.   n309 This type of analysis appears dangerously close to the analysis rejected by the Mertens Court. 

It also tracks the first prong of the Terry analysis   n310 and has proven extremely difficult in application. In this con-

text, courts sometimes analogize Section 510 claims to retaliatory discharge claims and designate them as legal claims.   

n311 Another possibility would be to compare the  [*38]  claims to Title VII claims in which courts generally have 

categorized back pay as equitable relief.   n312 To reach that conclusion, the courts have relied on a variety of argu-

ments, including the wording of Title VII.   n313 A second Title VII theory views back pay as equitable when granted 

incidentally to the injunctive remedy of reinstatement.   n314 However, those rationalizations are inconsistent with the 

basic compensatory nature of back pay claims.   n315 Thus, it would compromise the analytical integrity of the le-

gal/equitable inquiry to extend those rationalizations by analogy to ERISA. 

 Few past cases have applied restitution under ERISA, making it even more difficult to predict how the courts will 

treat these issues. Prior to Mertens, courts granted restitution under ERISA in cases in which employers inadvertently 

made overpayments to a multiemployer plan and sought to recover the excess contributions.   n316 An insurance 

company also may obtain a restitutionary recovery where a benefit plan participant receives double payment of benefits.   

n317 In both instances, though, the restitution granted falls within the traditional boundaries of remedying a situation of 

unjust enrichment; these types of cases offer little insight into the application of restitution in Section 510 actions. 

 Most likely, to the extent the courts treat ERISA claims for items such as back pay as compensatory damages, 

those categories of relief will be unavailable after Mertens. And few analytically coherent arguments exist in favor of 

designating back pay as anything other than compensatory relief. The theoretical arguments over the categorization of 

lost benefits are more difficult, and the outcome may depend both upon one's view of the nature of how benefits are 

earned and upon the breadth of restitutionary awards permitted after Mertens. But, denying remedies such as back pay, 

and lost benefits to the extent that is a problem, to a successful Section 510 plaintiff often will leave the plaintiff without 

full compensation for the employer's wrongful acts. That result not only fails to further "ERISA's broadly protective 

purposes,"   n318 it also provides little in the way of deterrence.  [*39]  

 2. Alternative Avenues of Recovery 

 A potential way of avoiding the limitations of Section 502(a)(3) would be to ground a claim for a Section 510 vi-

olation in another subsection of Section 502. However, Section 502(a)(1)(B), which permits participants to recover, 

enforce, or clarify benefits due under a benefit plan, appears to be the only possible alternative. Some courts have stated 

that Section 502(a)(1)(B) and Section 502(a)(3) both are available to remedy Section 510 violations.   n319 

 However, the gist of the usual Section 510 complaint is that an employer took an action intended to prevent the 

plaintiff from becoming entitled to plan benefits.   n320 Many commentators   n321 and courts agree that Section 

502(a)(3), the provision at issue in Mertens, provides the sole basis for suits alleging a violation of Section 510. The 

Seventh Circuit explained the reasons for this in Tolle v. Carroll Touch, Inc.   n322 Tolle claimed Carroll Touch, Inc. 

terminated her employment to deprive her of benefits in violation of Section 510. In determining the appropriate statute 

of limitations, the Seventh Circuit Court of Appeals explained that Section 502(a)(1)(B) essentially provides relief for 

the breach of contractual rights under a benefit plan.   n323 However, in order for such a breach to occur, a participant 

must have satisfied the plan's requirements for receipt of such benefits. Carroll Touch's actions prevented Tolle from 

fulfilling the plan's requirements, and therefore, Section 502(a)(1)(B) did not provide a basis for her suit.   n324 

 A number of theories to avoid this problem have been offered. For example, one plaintiff argued that the ability 

under Section 502(a)(1)(B) "to enforce [] rights under the terms of the plan" grants a cause of action to enforce the right 

to be free from actions forbidden by Section 510.   n325 However, such an interpretation fails to give meaning to the 

phrase "terms of the plan"; Section 510 confers a statutory right not typically replicated in  [*40]  employee benefit 

plans.   n326 Another court determined, without addressing these issues, that a Section 510 plaintiff could seek mone-

tary damages under Section 502(a)(1)(B) and termed the damages as "restitutionary in character and therefore equitable 

in nature."   n327 



Page 15 

81 Iowa L. Rev. 1, * 

 B. Post-Mertens Remedies for Fiduciary Claims 

 Although the Mertens defendants were not fiduciaries, the petitioners based their claim on Hewitt's knowing par-

ticipation in a fiduciary breach. Also, the Court's discussion of ERISA's fiduciary provisions indicates the narrow read-

ing of "equitable relief" adopted by the majority of the Court which almost certainly applies to claims for breach of fi-

duciary duty brought under Section 502(a)(3).   n328 In addition to the Mertens restrictions, plan participants or bene-

ficiaries attempting to bring suit on their own behalf in some circuits also face the requirement that recoveries in fidu-

ciary duty cases inure only to the plan, not to individual plaintiffs.   n329 Interestingly, now that remedies are severely 

restricted, at least one circuit has reversed its position and determined that Mertens' acknowledgment of the "importance 

and availability of equitable relief"   n330 militates for access to equitable remedies by individual claimants.   n331 

The DOL also favors an interpretation of Section 502(a)(3) which would permit individual recoveries.   n332 

 The recent decision of the Eighth Circuit in Howe v. Varity Corp.   n333 serves as an appropriate starting place to 

begin the discussion of how Mertens may affect recoveries in suits for breach of fiduciary duty. In Howe, according to 

the determination of the district court, Varity Corporation (Varity) formed Massey Combines Corporation (MCC) in 

substantial part to avoid high employee benefits costs associated with certain poorly performing lines of its operations.   

n334 Acting on its own accord, Varity transferred individuals who had retired from jobs associated with those product 

lines to MCC.   n335 In order to encourage current employees to accept voluntarily a transfer to MCC, Varity misre-

presented the financial prospects of MCC and chose not to disclose that it contemplated changes  [*41]  in employee 

benefits.   n336 As anticipated by management, MCC failed, and retirees lost their entitlement to health care benefits.   

n337 The court found that Varity's actions violated ERISA's fiduciary standards   n338 and agreed with the district 

court's view that "Project Sunshine [the name Varity assigned to the development of MCC] was a sucker punch on loyal 

employees who had given a lifetime of service to a company . . . ."   n339 

 After finding a breach of fiduciary duty, the court next decided that a class representing individuals who had re-

tired from MCC only to lose their health care benefits upon MCC's liquidation (the Retiree Class)   n340 could bring a 

cause of action seeking individual recoveries.   n341 Having found a fiduciary breach and standing for the claimants, 

the Eighth Circuit faced the question of what remedies were available to the Retiree Class under Section 502(a)(3).   

n342 The district court had set aside a jury award of $ 36 million in punitives as inconsistent with ERISA, but had given 

the plaintiffs a choice between (i) the jury's award of approximately $ 8.3 million in compensatory damages and (ii) 

payment of certain costs together with an injunction reinstating the Retiree Class's participation in Varity's health care 

plan.   n343 The class selected the compensatory damages.   n344 On appeal the Eighth Circuit determined that Mer-

tens precludes the compensatory relief granted by the jury and chosen by the class.   n345 In lieu of those damages, the 

circuit court awarded the alternate relief offered by the district court.   n346 The circuit court pointed to the language in 

Mertens permitting awards of "restitution"   n347 and explained that the monetary relief portion of the award consti-

tuted "restitution to compensate plaintiffs for benefits of which . . . they had been deprived."   n348 According to the 

court, this award would restore the plaintiffs "to the position they would have occupied if the misrepresentations de-

scribed in this opinion had never occurred."   n349  [*42]  

 If any award "restoring" plaintiffs "to the position they would have occupied"   n350 but for the defendant's mis-

deeds constitutes restitution, and thus, equitable relief, one might wonder about the difference between the definitions of 

restitution and equitable relief on the one hand and compensatory damages and legal relief on the other hand. This 

award appears dangerously close to an award of compensatory damages because it seems to evaluate the plaintiffs' 

losses, to restore the status quo from the plaintiffs' perspective, and not to focus on the differing positions of Varity and 

the benefit plan.   n351 In contrast, restitution typically requires the court to look to the unjust enrichment of the de-

fendant and quantify relief based upon the change in the defendant's position.   n352 Even under Professor Laycock's 

formulation, which would permit "specific restitution" even in the absence of unjust enrichment, the plaintiff's loss must 

be restored in kind; otherwise, it becomes difficult to distinguish such an award from one of compensatory damages.   

n353 Of course, after permitting individual causes of action, finding a breach of fiduciary duty, and agreeing with the 

district court's view that "ERISA was enacted to prevent just such a maneuver as was undertaken in Project Sunshine,"   

n354 perhaps it should not be surprising that the majority may have strained the boundaries of equitable restitution to 

permit a monetary award. However, the strenuous dissent   n355 portends that all plaintiffs may not find such a sym-

pathetic court. 

 Judge Posner recently grappled with a similar issue in a claim brought in the Seventh Circuit by the DOL against a 

nonfiduciary insurance company.   n356 The DOL sought restitution on behalf of a plan from an insurance company, 

which allegedly had knowingly participated in a breach of fiduciary duty by charging the plan $ 970,000 to renew a 

one-year liability insurance policy that provided $ 1 million worth of coverage.   n357 Judge Posner explained that 
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restitution holds a somewhat unique position, overlapping the boundary between law and equity.   n358 He distin-

guished  [*43]  restitution from other remedies, such as injunctions, which are purely equitable, and traditionally legal 

remedies, such as damages occasionally awarded under the "clean-up" doctrine in an equity case to provide a 

make-whole remedy.   n359 Having decided that restitution remains available subsequent to Mertens, Posner next con-

sidered whether the $ 818,000 sought by the DOL, which represented the difference between the $ 970,000 paid by the 

plan and the fees paid by the insurance company, actually constituted a claim for restitution.   n360 The insurance 

company later applied the balance to offset underwriting losses.   n361 To avoid the obvious difficulty in categorizing 

the $ 818,000 as profits, and thus unjust enrichment, Judge Posner relied on the doctrine of "negative unjust enrich-

ment."   n362 Because the insurance company arguably reduced its liability at the expense of the plan, this theory per-

mitted the application of restitution.   n363 In the end, however, the Seventh Circuit's unwillingness to find a cause of 

action against nonfiduciaries who participate in a fiduciary breach precluded recovery for the plan.   n364 

 Even the right to pursue an individual claim and a finding of breach of fiduciary duty does not guarantee a recov-

ery. Although stories abound about sympathetic treatment of the proverbial "widows and orphans,"   n365 one circuit 

applied traditional equitable maxims to deny a widow recovery of life insurance proceeds even though the defendant 

had breached its fiduciary duties in obtaining an assignment of the life insurance policy from the deceased.   n366 

Another circuit, after assuming the availability of an individual cause of action and breach of fiduciary duty, denied a 

remedy to former plan participants who suffered substantial tax obligations.   n367 Their employer had encouraged 

them to accept lump sums in lieu of continuing health care benefits, but according to the employees, intentionally chose  

[*44]  not to disclose the tax effects of taking the lump sums.   n368 On appeal the plaintiffs attempted to characterize 

their claim as one seeking restitution, an argument the court called "highly dubious" since the employer had not re-

ceived any "ill-gotten profits" as a result of its failure to deal openly and honestly with the employees.   n369 And, in 

somewhat analogous claims, courts have denied monetary relief to individuals who decided to retire in reliance upon 

their employer's calculations of retirement benefits only to be told after retirement that there had been a miscalculation 

and to see their pension benefits substantially reduced.   n370 

 Nor do the Mertens limitations apply only to plan participants and beneficiaries. In some situations Mertens also 

precludes employers from obtaining relief. For example, in Buckley Dement, Inc. v. Travelers Plan Administration of 

Illinois, the employer, Buckley Dement, Inc. (Buckley Dement), contracted with Travelers Plan Administrators of Illi-

nois (TPA) for TPA to process medical claims filed by Buckley Dement's employees.   n371 When TPA failed to 

process $ 49,325 of claims prior to the expiration of Buckley Dement's stop loss policy, Buckley Dement became liable 

for the claims.   n372 Buckley Dement's claim against TPA under Section 502(a)(2) failed because TPA did not have 

any discretion over plan interpretation; thus, it was not an ERISA fiduciary.   n373 Buckley Dement also sought reim-

bursement of the $ 49,325 under Section 502(a)(3).   n374 The Seventh Circuit determined the essence of the claim 

was for compensatory relief   n375 and "Mertens required the conclusion"   n376 that ERISA does not permit such 

relief. 

 Thus it would appear that, after Mertens, even plan sponsors typically do not have the opportunity to recover 

money damages under Section 502(a)(3) for violations of ERISA or an employee benefits plan. Alternative claims 

brought under state or federal common law theories such as equitable estoppel or restitution often do not meet with any 

more success than do Section 502(a)(3) claims. ERISA contains what one commentator called "the most expansive 

pre-emption clause found in any federal statute."   n377 Though criticized by the courts as "quicksand,"   n378 a 

"black  [*45]  hole,"   n379 and a "morass serving as the stage for a theater of the absurd,"   n380 the statutory pro-

vision pre-empts all state law claims that "relate to any employee benefit plan . . . ."   n381 As a result, ERISA 

pre-empts many state law claims.   n382 Moreover, the jurisprudence narrowly construing ERISA's remedial provi-

sions as permitting only claims explicitly authorized in Section 502   n383 results in the dismissal of most claims pre-

dicated on federal common law theories.   n384 

 Even conceding the truth of the assertion that "ERISA . . . resolved innumerable disputes between powerful com-

peting interests--not all in favor of potential plaintiffs,"   n385 it seems unlikely that Congress intentionally drafted 

Section 502, in conjunction with ERISA's pre-emption provision, to deny a remedy to an employer such as Buckley 

Dement.   n386 After all, the beneficiary of this interpretation is the TPA, not one of the "'principal ERISA entities.'"   

n387 For Congress to have intended a legislative compromise to benefit a third party would be unlikely, and is made 

even more implausible by the fact that outside claims administrators were rare at the time of ERISA's enactment in 

1974.   n388 Instead, precluding recovery by employers against third parties may discourage plan formation,   n389  

[*46]  reduce the actuarial integrity of plan funding,   n390 and perhaps permit third parties who contract with benefit 

plans to avoid responsibility for inept, negligent, or malicious conduct.   n391 None of these outcomes is consistent 
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with providing benefit plan participants access to stable benefit plans or with balancing access to plans with the obliga-

tions imposed upon plan sponsors and plan fiduciaries. 

 C. ERISA Remedies and the CRA 

 The foregoing examination of ERISA remedies reveals a narrowing of available relief culminating in the Mertens 

decision. A substantial risk now exists that application in Section 510 actions of theoretically coherent remedies juri-

sprudence will deprive "successful" plaintiffs of many components of make-whole relief, including back pay. Further-

more, the available categories of relief fail to provide significant incentives for statutory compliance. In an attempt to 

avoid these problems, courts have strained basic doctrinal concepts to permit a variety of types of relief. Specific exam-

ples include the creative application of equitable doctrines and the use of inappropriate ERISA provisions. Similarly, 

while some courts have taken liberal views of what constitutes equitable restitution, the current interpretation of ERI-

SA's remedial provisions leaves numerous plaintiffs who successfully allege fiduciary violations without any remedy 

whatsoever. In comparison, Title VII has always permitted back pay awards, and when injustices cropped up in Title 

VII case law, Congress incorporated appropriate amendments into the CRA.   n392 The rest of this Section looks to the 

CRA for guidance on the possibilities and pitfalls of potential amendments to ERISA's remedial scheme. 

 1. Title VII and the CRA 

 Beginning in 1989, the Supreme Court issued a number of decisions impeding the ability of plaintiffs to recover 

for violations of civil rights. In the first of these decisions, Patterson v. McLean Credit Union, the Court determined that 

Section 1981   n393 did not bar racial discrimination that occurs after an individual is hired.   n394 This left numerous 

individuals employed at companies small enough not to be subject to regulation under Title VII without protection from 

racial discrimination in the terms and conditions of their employment.   n395  [*47]  

 Other Supreme Court decisions negatively affected plaintiffs in discrimination cases by reassigning or otherwise 

modifying burden of proof requirements. One such decision shifted the burden of proof to plaintiffs in disparate impact 

cases in which the employer produces evidence of a business justification for the employment practice being chal-

lenged.   n396 Prior law arguably required employers to prove that business necessity justified employment practices 

which created a disparate impact upon protected employees.   n397 However, in yet another 1989 decision, the Su-

preme Court determined that an employer may avoid liability in what is known as a "mixed motive" case by proving 

that, even if it would have disregarded the impermissible criteria, the employer still would have taken the challenged 

action.   n398 

 While some questions were raised about the efficacy of the remedial provisions shortly following the initial 

enactment of Title VII, those provisions went largely unquestioned for a number of years.   n399 However, as the 

courts made it increasingly difficult for plaintiffs to recover in civil rights actions and specific problems came to light, 

the issue caught the attention of commentators. For instance, the courts typically denied all but nominal damages for 

sexual harassment in cases in which the plaintiffs did not lose their employment due to the harassment.   n400 Other 

courts even denied the availability of nominal damages, and one commentator highlighted the case of a sexual harass-

ment victim in which the court not only denied her any recovery, it ordered her to pay the court costs of her harasser.   

n401 Commentators also argued that remedies were deficient in cases in which job loss occurred as a result of harass-

ment or discrimination. Limiting relief failed to provide adequate incentives for victims to bring lawsuits,   n402 failed 

to discourage employers from taking prohibited  [*48]  actions,   n403 and failed to compensate successful plaintiffs 

fully for their losses.   n404 

 In 1972 Congress amended Title VII to expand its coverage and to strengthen its administrative enforcement pro-

visions.   n405 The amendments also added the phrase "any other equitable relief"   n406 to Title VII's remedy provi-

sions. While the courts relied upon the statutory reference to equitable relief to narrow available remedies,   n407 their 

interpretation did not go uncriticized.   n408 Congress paid little heed to the issue until February 1990 when both the 

House and Senate again began consideration of amendments to Title VII. Much of the proposed legislation focused 

upon the decisions issued by the Supreme Court during the 1988-89 term.   n409 However, in introducing the proposed 

Civil Rights Act of 1990, Senator Kennedy specifically referred to the lack of an "effective Federal remedy" for victims 

of sexual harassment in the workplace.   n410 

 Voicing concern over the potential of the Civil Rights Act of 1990 to foster quotas, President George Bush vetoed 

the bill,   n411 and Congress failed to override the veto.   n412 However, recognizing the need for legislation, Presi-

dent Bush proposed a modified version.   n413 Congress continued work on civil rights proposals, and on November 

21, 1991, President Bush signed the CRA.   n414 Among its provisions,   n415 the CRA  [*49]  permits plaintiffs 
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who prove intentional discrimination under Title VII to recover compensatory and punitive damages in addition to back 

pay, front pay, and lost benefits.   n416 The statute provides for ceilings on awards of compensatory and punitive 

damages according to a sliding scale which varies by the employment levels of the defendant. The maximums vary from 

$ 50,000 to $ 300,000.   n417 

 The legislative history confirms that Congress hoped the CRA would address the concerns typically targeted by 

compensatory and remedial damage awards. True to their name, compensatory damages provide makewhole relief to 

victims who have suffered losses attributable to the defendant's unlawful actions.   n418 These losses encompass not 

only lost wages or benefits but also include damage to physical and mental well being.   n419 In contrast, punitive 

damages punish egregious wrongdoing and reinforce the unacceptable nature of discrimination and harassment in the 

workplace.   n420 By raising the cost of noncompliance, both compensatory and punitive damages help to deter un-

lawful conduct.   n421 

 2. A Proposal 

 Because of differences in historic statutory treatment, this Section addresses separately the questions of the availa-

bility of back pay and the availability of compensatory and punitive damages. Back pay has always been available under 

both the NLRA and Title VII.   n422 Other federal and state employment statutes also routinely permit a plaintiff who 

has been discharged in violation of the law to recover back pay.   n423 Even in common law claims for wrongful dis-

charge, courts typically permit recovery of back pay.   n424 Like each of these other employment actions, ERISA's 

prohibition on discharging benefit plan participants acts as an important protection against unjust discharge. 

 While ERISA embodies numerous compromises among a variety of interest groups, no affirmative indication ex-

ists to support an argument that Congress intended to preclude Section 510 plaintiffs from receiving back pay, a basic 

remedy widely permitted by other federal and state employment statutes. Instead, Congress referred explicitly to the 

remedial provisions of the NLRA and Title VII, both of which permit back pay, as  [*50]  informing the drafting of 

ERISA's remedial provisions.   n425 Congress had amended Title VII's remedial provisions only four years prior to 

ERISA's passage. The proximity in time of the amendments to Title VII to ERISA's enactment, together with congres-

sional references to Title VII, indicate that Congress probably assumed the availability of back pay for individuals ter-

minated in violation of ERISA. 

 The importance Congress placed upon the Section 510 protections also militates against the preclusion of back pay 

awards. Floor debate clarified the application of Section 510 and its importance in preventing employers from avoiding 

ERISA's substantive requirements.   n426 And Congress included Section 510 as one of the "fourteen basic rights" 

which lay "at the heart of pension reform and provide much-needed and longdenied protection."   n427 It seems ano-

malous to argue that Congress intended to compromise a basic category of relief, and one widely available in similar 

statutes, for claims on which it placed so much import in guaranteeing ERISA's statutory integrity. 

 Thus, back pay should be available to remedy ERISA violations. The courts may permit awards of back pay, at 

least in Section 510 actions,   n428 as consistent with ERISA's remedial language and goals. Given Mertens' limita-

tions on equitable relief, however, this most basic remedy may become available only through congressional action. 

And although the prospects for such employee-friendly legislation might appear grim in view of the current conservat-

ism in Congress, the "equities" supporting such relief are clear. 

 The availability of other compensatory and punitive damages raises more difficult issues. Even the two statutes 

cited by Congress as the basis for ERISA's remedial provisions, the NLRA and Title VII, now differ in whether they 

permit compensatory and punitive damages. As seen above,   n429 the amendments permitting recovery of these addi-

tional categories of damages under Title VII were intended to provide appropriate compensation to plaintiffs, to en-

courage victims to pursue private actions to vindicate their rights, to bolster compliance with the law, and to punish sta-

tutory violations. All are laudable goals and apply also in the contexts of Section 510 and fiduciary actions. 

 Like Title VII, ERISA relies heavily on private actions to enforce its substantive protections. In some ways ERISA 

provides an even stronger case for monetary remedies intended to encourage compliance because, unlike Title VII vi-

olations which are often based upon ingrained notions of discrimination such as racism or sexism, fiduciary and Section 

510  [*51]  violations often are founded upon goals of monetary gain or cost avoidance. While one would hope that 

eventually societal pressures may help counter racism or sexism, our capitalistic system encourages profit enhancement 

and decreased costs. Thus, monetary penalties simply may not be the most effective ways to discourage fiduciary and 

Section 510 violations, they may be the only way to combat those violations. 
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 Opponents of adding compensatory and punitive damages to ERISA are likely to raise some of the same objec-

tions offered against the addition of those categories of damages to Title VII. The prevalent theme in the Title VII de-

bate was the negative effect such damages would have on the statute's goals of conciliation and settlement.   n430 Both 

Title VII and the NLRA create administrative bodies, respectively the Equal Employment Opportunity Commission 

(EEOC) and National Labor Relations Board (NLRB), to investigate claims and work toward the amicable settlement of 

disputes. One justification for permitting compensatory and punitive damages under Title VII but not the NLRA relied 

upon the differences between the EEOC and NLRB. Because the NLRB follows an adjudicative concept, resolves 

claims relatively quickly, and enforces private but not public rights, the NLRA requires relatively few categories of re-

medies.   n431 Unlike the NLRB, the EEOC historically has reacted rather slowly, and many claims eventually are 

litigated as private actions.   n432 Because of the delays and the relative lack of public enforcement, more incentives 

are necessary to encourage Title VII claimants to pursue their rights through private litigation. Once again, the rationale 

for extending compensatory and punitive damages to ERISA is even stronger than in the Title VII construct, since 

ERISA did not establish an administrative body dedicated to the timely resolution of claims.   n433 

 However, one unique aspect of ERISA weighs heavily against unlimited compensatory and punitive damages, 

even for egregious actions. Sponsorship of employee benefit plans is completely voluntary,   n434 and one of ERISA's 

fundamental goals is to encourage the development of such plans.   n435 As a result, one important consideration is the 

extent to  [*52]  which large damage awards, or the possibility of such awards, might discourage the formation or con-

tinuation of plans. After all, federal legislation that protects the right of employees to earn and enforce benefits or that 

sets forth fiduciary standards provides nothing of worth if employers choose not to, or cannot afford to, offer benefit 

plans. Similar considerations arise in the context of fiduciary liability where personal liability may affect the willingness 

of individuals to serve as fiduciaries. 

 While the exact balance between adequate compensation and preventative measures on the one hand and sufficient 

protection against unlimited awards on the other will be struck in another forum, once again Title VII provides insight. 

In order to provide deterrence and litigation incentives, while at the same time protecting employers from unlimited 

damages awards, the CRA permits capped punitive and compensatory awards.   n436 The notion of variable caps also 

provides a precedent for distinguishing between the liability of individual fiduciaries and of employers more generally. 

Some employment statutes contain alternative restrictive provisions, such as the provision of liquidated damages in an 

amount equal to back pay awards, permitted under the ADEA.   n437 

 A CRA-type provision appears most appropriate for ERISA. Any provision tied to back pay, such as ADEA's, 

would be of limited efficacy because it would address only some of the problems experienced by ERISA claimants. Not 

all egregious violations of Section 510 or fiduciary duties result in employment terminations. In addition to addressing 

the problems occurring in termination cases, a CRA-type provision also would permit limited recoveries if an employer 

breaches fiduciary duties to retirees   n438 or a health care fiduciary breaches fiduciary duties owed to plan partici-

pants.   n439 Furthermore, such a provision would permit some recovery by employers who suffer injury at the hands 

of nonfiduciary service providers.   n440 

 In sum, ERISA should permit limited recoveries of compensatory and punitive damages to address violations of 

Section 510 and ERISA's fiduciary provisions. Limitations on awards are important in order to protect benefit plans and 

the fiduciaries that serve those plans. At the same time, the limitations must be flexible enough to permit recovery by 

the variety of claimants who may suffer injuries as a result of an ERISA violation.  [*53]  

 Conclusion 

 This Article argues that the Supreme Court jurisprudence narrowly construing ERISA remedies, most recently re-

flected in its decision in Mertens v. Hewitt Associates,   n441 precludes adequate remedies for many plaintiffs who 

"successfully" allege a violation of Section 510 or ERISA's fiduciary duty provisions. Section 510 serves as an impor-

tant safeguard against employer action taken to deny employees their expected benefit plan entitlements. The extensive 

amount of Section 510 litigation confirms the key role the Section continues to play in precluding employer avoidance 

of ERISA's provisions. Similarly, enforcement of fiduciary duties is critical to the efficacy of ERISA's cornerstone re-

quirement that employee benefit plan assets be held in trust. 

 However, generous statutory protections provide minimal value to ERISA's principal parties if appropriate reme-

dies are not provided for violations. Section 510 violations occur because employers can achieve significant cost sav-

ings by firing an employee to avoid benefit costs associated with that employee. Powerful financial incentives also act 

to encourage fiduciaries to cut corners, deny benefits, or misrepresent benefit choices. This Article examines the extent 

of the available remedies after Mertens and concludes that the only certain remedy available to individual plaintiffs, 
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who suffer the loss of their employment in violation of ERISA, may be injunctions for reinstatement of employment or 

participation in benefit plans. Similarly, the statute may preclude a variety of plaintiffs from obtaining make-whole re-

lief in cases of fiduciary breach. 

 As a result of the current limitations, ERISA fails in two ways. First, the jurisprudence denies adequate compensa-

tion to successful plaintiffs, often at a time in an individual plaintiff's life when benefit entitlement and job security are 

of great importance. Second, as interpreted, ERISA fails to provide adequate deterrence against wrongdoing, especially 

given the financial incentives for statutory violations. In the absence of liberal construction in the existing jurispru-

dence, this Article proposes that Congress amend ERISA's remedial provisions to permit compensatory damages, in-

cluding back pay awards. The amendment also should permit plaintiffs to recover punitive damages in egregious situa-

tions. However, compensatory and punitive damage awards should be capped so as not to discourage benefit plan 

sponsorship or fiduciary service unduly. With these changes in place, ERISA's remedial provisions will become more 

than "mere chimeras of what Congress intended them to be."   n442 
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n23 See infra text accompanying notes 393-98 for a discussion of the Supreme Court jurisprudence which 

led to the enactment of the CRA. 

 

n24 120 Cong. Rec. 29,935 (1974) (statement of Sen. Williams) (quoted supra note 1). 

 

n25 See Adams v. Bell, 711 F.2d 161, 210 (D.C. Cir. 1983) (Wright, J., dissenting) (en banc) (arguing ma-

jority opinion reduces Title VI and similar statutes "to mere chimeras of what Congress intended them to be"), 

cert. denied, 465 U.S. 1021 (1984); see also John Donne, Sermon LXXX Preached at the Funeral of Sir William 

Cokayne, in LXXX Sermons Preached by that Learned and Reverend Divine John Donne, Dr. in Divinity, Late 

Dean of the Cathedral Church of St. Paul's London 816, 820 (Johannes Donne ed., 1660): 

 Sometimes I find that I had forgot what I was about, but when I began to forget it, I cannot tell. A memory 

of yesterday's pleasures, a fear of tomorrow's dangers, a straw under my knee, a noise in mine ear, a light in 

mine eye, an anything, a nothing, a fancy, a Chimera in my brain, troubles me in my prayer. So certainly is there 

nothing . . . perfect in this world. 
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n26 Earlier statutes provided minimal regulation of private pension plans. See Labor Management Relations 

(Taft-Hartley) Act, 29 U.S.C. sections 141-97 (1982) (original version at ch. 120, 61 Stat. 136 (1947)); Internal 

Revenue Code of 1954, Pub. L. No. 159, ch. 736, 68A Stat. 3 (1954) (codified as amended at 26 U.S.C. sections 

1-9722 (1982 & Supp. IV 1992)); Welfare and Pension Plans Disclosure Act, Pub. L. No. 85-836, 72 Stat. 997 

(1958), repealed by ERISA, Pub. L. No. 93-406, section 111(a), 88 Stat 829, 851 (1974). For additional history 

regarding pre-ERISA employee benefits law, see Note, Pension Plans and the Rights of the Retired Worker, 70 

Colum. L. Rev. 909 (1970). 

 

n27 ERISA: The Law and the Code v (Dana J. Domone ed., 1994). 

 

n28 ERISA section 2(b), 29 U.S.C. section 1001(b) (1988). But see G. Richard Shell, ERISA and Other 

Federal Employment Statutes: When is Commercial Arbitration an "Adequate Substitute" for the Courts?, 68 

Tex. L. Rev. 509, 561 (1990) (citing evidence indicating Congress enacted ERISA as a "special-interest law 

passed to subsidize one segment of the labor market--union workers in dying firms") (citing Richard A. Ippolito, 

A Study of the Regulatory Effect of the Employee Retirement Income Security Act, 31 J. L. & Econ. 85, 120 

(1988)). 

 

n29 See, e.g., ERISA section 2(b), 29 U.S.C. section 1001(b) (1988); H. Rep. No. 533, 93d Cong., 1st Sess. 

17 (1973); Joint Explanatory Statement of the Committee of Conference on the Employee Retirement Income 

Security Act, in ERISA--Selected Legislative History 1974-1991 1, 54-55, 59-61 (Paul Albergo ed., 1992). 

 

n30 John Hancock Mut. Life Ins. Co. v. Harris Trust & Sav. Bank, 114 S. Ct. 517, 524 (1993) (citation 

omitted). 

 

n31 Nachman Corp. v. Pension Benefit Guaranty Corp., 446 U.S. 359, 361 (1980). 

 

n32 In contrast to Title I, Title II sets forth amendments to the Internal Revenue Code (I.R.C.) and many of 

its provisions substantially parallel provisions of Title I. ERISA sections 10012008, 88 Stat. 829, 898-94 (1974) 

(codified as amended in scattered sections of the I.R.C. (1988)). Generally, an employer must comply with the 

requirements of Title II and the I.R.C. for its pension and welfare benefit costs to receive tax-favored treatment. 

See Nancy J. Altman, Rethinking Retirement Income Policies: Nondiscrimination, Integration, and the Quest for 

Worker Security, 42 Tax L. Rev. 433, 444-46 (1987). Title III designated agency authority at the time of ERI-

SA's enactment. ERISA sections 3001-43, 29 U.S.C. sections 1201-42 (1988 & Supp. IV 1992). The original de-

signation of agency authority was revised by Reorganization Plan No. 4. Reorganization Plan No. 4 of 1978, 3 

C.F.R. section 332 (1978), reprinted in 5 U.S.C. app. at 1163 (1982) and in 92 Stat. 3790 (1978). Title IV go-

verns the termination of pension plans, creates the Pension Benefit Guaranty Corporation (PBGC), and outlines 

the PBGC insurance program. ERISA sections 4001-4402, 29 U.S.C. sections 1301-1461 (1988 & Supp. IV 

1992). 

 

n33 ERISA sections 101-11, 29 U.S.C. sections 1021-31 (1988 & Supp. IV 1992). 

 

n34 ERISA sections 201-11, 29 U.S.C. sections 1051-61 (1988 & Supp. IV 1992). 

 

n35 ERISA sections 301-08, 29 U.S.C. sections 1081-86 (1988 & Supp. IV 1992). 

 

n36 ERISA sections 501-15, 29 U.S.C. sections 1131-45 (1988 & Supp. IV 1992). 

 

n37 ERISA sections 601-08, 29 U.S.C. sections 1161-68 (1988 & Supp. IV 1992). 
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n38 Langbein & Wolk, supra note 17, at iii ("ERISA cases have become one of the largest spheres of feder-

al civil litigation."). 

 

n39 ERISA section 510, 29 U.S.C. section 1140 (1988). 

 

n40 ERISA section 3(9), 29 U.S.C. section 1002(9). 

 

n41 See, e.g., Custer v. Pan Am. Life Ins. Co., 12 F.3d 410, 421 (4th Cir. 1993) (holding insurance company 

that neglects to pay medical benefits promised by ERISA plan is subject to section 510 even though it is not the 

employer of the plan beneficiary). 

 

n42 See, e.g., Unida v. Levi Strauss & Co., 986 F.2d 970, 979-80 (5th Cir. 1993). 

 

n43 See, e.g., Gavalik v. Continental Can Co., 812 F.2d 834, 852-53 (3d Cir.), cert. denied, 484 U.S. 979 

(1987), later proceeding sub nom. McLendon v. Continental Group, 802 F. Supp. 1216 (D.N.J. 1992), aff'd, 22 

F.3d 302 (3d Cir.), and cert. denied, 115 S. Ct. 446 (1994). 

 

n44 Doe v. Kohn, Nast & Graf, 862 F. Supp. 1310, 1316 (E.D. Pa.), complaint dismissed in part, No. 

93-4510, 1994 U.S. Dist. LEXIS 13,476 (E.D. Pa. Sept. 20, 1994) (dismissing conspiracy claim). 

 

n45 McGann v. H & H Music Co., 946 F.2d 401, 403-05, 408 (5th Cir. 1991), cert. denied, 113 S. Ct. 482 

(1992). For a discussion of McGann, see infra text accompanying notes 90-94. 

 

n46 Dana M. Muir, Plant Closings and ERISA's Noninterference Provision, 36 B.C. L. Rev. 201, 222-23 

(1995). 

 

n47 See, e.g., Unida v. Levi Strauss & Co., 986 F.2d 970, 980-81 (5th Cir. 1993) (granting summary judg-

ment to the employer because the employees failed to prove a specific intent to interfere with benefits and re-

cognizing that every plant closing decision should not become the subject of litigation). 

 

n48 Muir, supra note 46, at 221. 

 

n49 120 Cong. Rec. 29,935 (1974) (statement of Sen. Williams). 

 

n50 See infra parts I.A.1 and I.A.2. 

 

n51 See, e.g., Owens v. Storehouse, Inc., 984 F.2d 394, 396-98 (11th Cir. 1993) (holding employer did not 

violate the Exercise Clause by instituting a $ 25,000 cap on AIDS-related health care claims because employer 

did not institute the cap to retaliate for previous claims). 

 

n52 See Bittner v. Sadoff & Rudoy Indus., 728 F.2d 820, 825 (7th Cir. 1984) (stating that if employer had 

fired employee in retaliation for seeking relief under ERISA, the employer might be liable under section 510). 

 

n53 See Fitzgerald v. Codex Corp., 882 F.2d 586, 589 (1st Cir. 1989) (holding employee's suit cognizable 

under section 510 if he was fired in retaliation for benefit claims filed by his former wife). 
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n54 Crouch v. Mo-Kan Iron Workers Welfare Fund, 740 F.2d 805, 810 (10th Cir. 1984) (holding union 

secretary stated a claim under section 510 even though she quit after union officials made her working condi-

tions unbearable). 

 

n55 985 F.2d 543, 544-45 (11th Cir.), cert. denied, 114 S. Ct. 308 (1993). 

 

n56 Seaman, 985 F.2d at 544. 

 

n57 Id. at 547. 

 

n58 See, e.g., Haberern v. Kaupp Vascular Surgeons Pension Plan, 24 F.3d 1491, 1503-04 (3d Cir. 1994), 

cert. denied, 113 S. Ct. 1099 (1995); McGath v. Auto-Body N. Shore, 7 F.3d 665, 670 (7th Cir. 1993) (holding 

employer, as plan sponsor, may amend substantive provisions of ERISA pension plan); West v. Butler, 621 F.2d 

240, 245-46 (6th Cir. 1980) (holding trustees did not state a claim because actions could not affect employment 

relationship). But see McGann v. H & H Music Co., 946 F.2d 401, 406 n.8 (5th Cir. 1991) (reserving judgment 

on the issue of whether a plan amendment could ever violate section 510), cert. denied, 113 S. Ct. 482 (1992); 

Aronson v. Servus Rubber, 730 F.2d 12, 16 (1st Cir.) (suggesting, in dictum, that an intentionally discriminatory 

plan amendment could violate section 510), cert. denied, 469 U.S. 1017 (1984); Vogel v. Independence Fed. Sav. 

Bank, 728 F. Supp. 1210, 1225 (D. Md. 1990) (holding grant of summary judgment improper where plan 

amendment may have impermissibly targeted a single employee). 

 

n59 See, e.g., McGann, 946 F.2d at 407-08. 

 

n60 Bittner v. Sadoff & Rudoy Indus., 728 F.2d 820, 825 (7th Cir. 1984). 

 

n61 Id. 

 

n62 Id. 

 

n63 ERISA section 204(g)(1), 29 U.S.C. section 1054 (1988); Smith v. National Credit Union Admin. Bd., 

36 F.3d 1077, 1081-82 (11th Cir. 1994) (holding retroactive amendments to pension and savings plan violate 

ERISA by reducing accrued benefits). 

 

n64 Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 143 (1990). 

 

n65 Id. at 135-36. 

 

n66 Id. For a more detailed discussion of the Ingersoll-Rand case, see infra text and accompanying notes 

176-81. 

 

n67 See, e.g., Humphreys v. Bellaire Corp., 966 F.2d 1037, 1043-44 (6th Cir. 1992) (involving employee 

fired two months prior to vesting); Olitsky v. Spencer Gifts, 964 F.2d 1471, 1473, 1479 (5th Cir. 1992) (involv-

ing employee fired a few months prior to vesting under a ten-year cliff vesting provision), cert. denied, 113 S. 

Ct. 1253 (1993); Biggins v. Hazen Paper Co., 953 F.2d 1405, 1416 (1st Cir. 1992), vacated on other grounds, 

113 S. Ct. 1701 (1993) (vacating counts under the Age Discrimination in Employment Act of 1967 (ADEA), 29 

U.S.C. sections 621-34 (1988 & Supp. IV 1992)); Ursic v. Bethlehem Mines, 719 F.2d 670, 672 (3d Cir. 1983) 

(involving employee terminated after twenty-nine and one-half years who would have qualified for a disability 

pension in another six months); McKay v. Capital Cities Communications, 605 F. Supp. 1489, 1490-91 



Page 25 

81 Iowa L. Rev. 1, * 

(S.D.N.Y. 1985) (involving employee fired after nine years of service where employer's plan had a ten-year cliff 

vesting provision). 

 

n68 See, e.g., Nemeth v. Clark Equip. Co., 677 F. Supp. 899, 903 (W.D. Mich. 1987) (involving plan with 

30 and out and 85 point benefits), later proceeding, No. K84-433, 1988 U.S. Dist. LEXIS 18,156 (W.D. Mich. 

Feb. 15, 1988) (certifying questions for appeal). 

 

n69 See, e.g., Gavalik v. Continental Can Co., 812 F.2d 834, 838-39 (3d Cir.), cert. denied, 484 U.S. 979 

(1987), later proceeding sub nom., McLendon v. Continental Group, 802 F. Supp. 1216 (D.N.J. 1992), aff'd, 22 

F.3d 302 (3d Cir.), and cert. denied, 115 S. Ct. 446 (1994). 

 

n70 ERISA does not require an accrued benefit to include the value of early retirement subsidies. ERISA 

section 204(b)(1)(H)(v), 29 U.S.C. section 1054(b)(1)(H)(v) (1988). Therefore, such benefits are not covered by 

statutory vesting. 

 

n71 Alan L. Gustman et al., The Role of Pensions in the Labor Market: A Survey of the Literature, 47 In-

dus. & Lab. Rel. Rev. 417, 426-27 (1994). 

 

n72 See, e.g., Dister v. Continental Group, Inc., 859 F.2d 1108, 1110-11 (2d Cir. 1988) (assuming that sec-

tion 510 protected the plaintiff's right to his employer's enhanced "75/80" benefit plan even though he was 

vested fully in the basic pension plan); cf. Baker v. Kaiser Aluminum & Chem. Corp., 608 F. Supp. 1315, 

1318-19 (N.D. Cal. 1984) (granting employer summary judgment after fully vested employee brought claim al-

leging the employer terminated him solely to prevent him from attaining eligibility for early retirement). Some 

read Baker as indicating that section 510 does not protect a vested participant's right to an early retirement bene-

fit. However, Baker simply requires a plaintiff to make a strong showing of specific intent in order to avoid 

summary judgment. See also Muir, supra note 46, at 238-40. 

 

n73 Gavalik, 812 F.2d at 840-41. For a more detailed description of the actions against Continental Can 

Company and related employers, see Gordon L. Clark, Pensions and Corporate Restructuring in American In-

dustry 75-98 (1993). 

 

n74 McLendon v. Continental Can Co., 908 F.2d 1171, 1175 n.4 (3d Cir. 1990), later proceeding, 802 F. 

Supp. 1216 (D.N.J. 1992), aff'd, 22 F.3d 302 (3d Cir.), and cert. denied sub nom., Sanchez v. McLendon, 115 S. 

Ct. 446 (1994). 

 

n75 Gavalik, 812 F.2d at 840-41. 

 

n76 Id. 

 

n77 McLendon, 908 F.2d at 1174. 

 

n78 Clark, supra note 73, at 86-87. 

 

n79 McLendon, 802 F. Supp. at 1217, 1221 . 

 

n80 See, e.g., Clark v. Coats & Clark, 990 F.2d 1217, 1222 (11th Cir. 1993); Conkwright v. Westinghouse 

Elec. Corp., 933 F.2d 231, 236 (4th Cir. 1991). 
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n81 Two types of pension plans exist: defined contribution pension plans and defined benefit pension plans. 

ERISA section 3(34)-(35), 29 U.S.C. section 1002(34)-(35) (1988). 

 

n82 See Richard A. Ippolito, The Economics of Pension Insurance 16-21 (1989) [hereinafter Ippolito, 

Pension Insurance]; Richard A. Ippolito, Pensions, Economics and Public Policy 36-51 (1986) [hereinafter Ippo-

lito, Pensions]; see also Langbein & Wolk, supra note 17, at 135-36. Primarily because of perceived abuses 

aimed at benefiting company insiders, the I.R.C. sets forth some rather complex minimum accrual formulas. 

I.R.C. section 411(b) (West 1988); 1 Gary I. Boren, Qualified Deferred Compensation Plans sections 3:22, 3:27 

(Norman P. Stein & Carolyn E. Smith eds., 1994). Also, the exact definition of "accrued benefits" sometimes 

becomes controversial when a pension plan is terminated. See, e.g., Dana M. Muir, Note, Changing the Rules of 

the Game: Pension Plan Terminations and Early Retirement Plans, 87 Mich. L. Rev. 1034, 1038-51 (1989) (dis-

cussing whether early retirement benefits constituted accrued benefits prior to clarifying amendments in the Re-

tirement Equity Act of 1984 section 301(a)(2), 98 Stat. 1451 (codified at 29 U.S.C. section 1054(g) (1988)). 

 

n83 See supra text accompanying note 71. 

 

n84 Gustman et al., supra note 71, at 426-27. 

 

n85 See Garry v. TRW, Inc., 603 F. Supp. 157, 162 (N.D. Ohio 1985) (discussing Houck v. Lee Wilson 

Eng'g Co., No. C82-351 (N.D. Ohio filed July 23, 1984)). 

 

n86 Gavalik v. Continental Can Co., 812 F.2d 834, 851 (3d Cir.), cert. denied, 484 U.S. 979 (1987), later 

proceeding sub nom., McLendon v. Continental Group, 802 F. Supp. 1216 (D.N.J. 1992), aff'd, 22 F.3d 302 (3d 

Cir.), and cert. denied, 115 S. Ct. 446 (1994); Nemeth v. Clark Equip. Co., 677 F. Supp. 899, 903 (W.D. Mich. 

1987), later proceeding, No. K84-433. 1988 U.S. Dist. LEXIS 18,156 (W.D. Mich. Feb. 15, 1988) (certifying 

questions for appeal). 

 

n87 See, e.g., Haberern v. Kaupp Vascular Surgeons Pension Plan, 24 F.3d 1491, 1503 (3d Cir. 1994) 

(stating employer "actions [must affect] . . . the employer/employee relationship"), cert. denied, 115 S. Ct. 1099 

(1995); McGath v. Auto-Body N. Shore, 7 F.3d 665, 668 (7th Cir. 1993) (noting focus of section 510 protections 

is on the employment relationship). 

 

n88 See Stiltner v. Beretta U.S.A. Corp., No. 94-1323, 1995 U.S. App. LEXIS 945, at *24-28 (4th Cir. Jan. 

18, 1995) (stating Exercise Clause prevents an employer from making receipt of health benefits contingent upon 

waiving a claim for disability benefits); Aronson v. Servus Rubber, 730 F.2d 12, 16 (1st Cir.) (noting that under 

certain circumstances a plan amendment could violate section 510), cert. denied, 469 U.S. 1017 (1984); Newton 

v. Van Otterloo, 756 F. Supp. 1121, 1136 (N.D. Ind. 1991) (suggesting retaliatory reduction in benefits might 

violate section 510), later proceeding, No. 90-2445, 1991 U.S. App. LEXIS 22,525 (7th Cir. Sept. 18, 1991) 

(dismissing appeal for mootness). The Fifth Circuit has reserved decision on this issue. Hines v. Massachusetts 

Mut. Life Ins. Co., 43 F.3d 207, 210 n.5 (5th Cir. 1995). 

 

n89 Carl A. Greci, Note, Use it and Lose It: The Employer's Absolute Right Under ERISA Section 510 to 

Engage in Post-Claim Modifications of Employee Welfare Benefit Plans, 68 Ind. L.J. 177, 195-96 (1992) (ar-

guing against limiting section 510 to employment terminations). 

 

n90 946 F.2d 401, 403 (5th Cir. 1991), cert. denied, 113 S. Ct. 482 (1992). 

 

n91 Id. at 405-08; see also Owens v. Storehouse, Inc., 984 F.2d 394, 398-99 (11th Cir. 1993). For additional 

commentary on employers' rights to modify health care plans in order to contain costs with respect to HIV and 

AIDS, see James M. Smith, HIV/AIDS and Workplace Discrimination: Dickens Revisited--"It was the Best of 
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Times, It was the Worst of Times," 22 U. West L.A. L. Rev. 19 (1991); James R. Bruner, Note, AIDS and ERISA 

Preemption: The Double Threat, 41 Duke L.J. 1115 (1992); T. J. Dorsey, Recent Developments, McGann v. H 

& H Music Co.: The Limited Meaning of "Discrimination" Under Section 510 of ERISA, 67 Tul. L. Rev. 305 

(1992). 

 

n92 728 F. Supp. 1210, 1225-26 (D. Md. 1990). 

 

n93 McGann, 946 F.2d at 405-06. 

 

n94 Id. at 405-08. 

 

n95 The plaintiff alleged a variety of other claims as well. 862 F. Supp. 1310, 1313-14 (E.D. Pa. 1994), 

complaint dismissed in part, No. 93-4510, 1994 U.S. Dist LEXIS 13,476 (E.D. Pa. Sept. 20, 1994) (dismissing 

conspiracy claim). 

 

n96 Kohn, Nast & Graf, 862 F. Supp. at 1313. 

 

n97 Id. at 1314-15. 

 

n98 Id. at 1322-23. 

 

n99 Id. at 1323-24; see also Zimmerman v. Sloss Equip., 835 F. Supp. 1283, 1288 (D. Kan. 1993) (holding 

that termination of plaintiff while she was on medical leave created an inference of specific intent). 

 

n100 ERISA section 3(21)(A)(i), (iii), 29 U.S.C. section 1002(21)(A)(i), (iii) (1988 & Supp. IV 1992). 

 

n101 ERISA section 3(21)(A)(i), 29 U.S.C. section 1002(21)(A)(i) (1988 & Supp. IV 1992); John Hancock 

Mut. Life Ins. Co. v. Harris Trust & Sav. Bank, 114 S. Ct. 517, 521 (1993). 

 

n102 29 C.F.R. section 2509.75-8, Q & A FR-12 (1976). 

 

n103 Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 113 (1989). 

 

n104 Id.; see also Curcio v. John Hancock Mut. Life Ins. Co., 33 F.3d 226, 233 (3d Cir. 1994) ("The lin-

chpin of fiduciary status under ERISA is discretion."). 

 

n105 Eaton v. D'Amato, 581 F. Supp. 743, 746-47 (D.D.C. 1980) (holding corporation engaged to adminis-

ter plan was a fiduciary because it possessed "broad latitude" in making final decisions). 

 

n106 See, e.g., 29 C.F.R. section 2509.75-8, Q & A D-4 (1976) (holding members of a company's board of 

directors became ERISA fiduciaries by selecting and retaining plan fiduciaries); Hickman v. Tosco Corp., 840 

F.2d 564, 566 (8th Cir. 1988) (involving selection of pension plan's administrative committee). 

 

n107 H.R. Rep. No. 1280, 93d Cong., 2d Sess. 323 (1974). 
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n108 See, e.g., Mertens v. Hewitt Assocs., 113 S. Ct. 2063, 2071 (1993); Confer v. Custom Eng'g Co., 952 

F.2d 34, 39-40 (3d Cir. 1991) (Seitz, J., concurring); Useden v. Acker, 947 F.2d 1563, 1577 (11th Cir. 1991), 

cert. denied, 113 S. Ct. 2927 (1993). 

 

n109 ERISA section 3(21)(A)(ii), 29 U.S.C. section 1002(21)(A)(ii) (1988 & Supp. IV 1992); see also 29 

C.F.R. section 2510.3-21(c) (1974). While this may sound like an easily applied definition, the courts have de-

veloped a complex five-part test to facilitate its implementation. See, e.g., Thomas, Head & Greisen Employees 

Trust v. Buster, 24 F.3d 1114, 1116-20 (9th Cir. 1994), cert. denied, 63 U.S.L.W. 3562 (U.S. Jan. 24, 1995). A 

split has developed in the circuits over the application of at least one prong of the test. Compare Thomas, Head 

& Greisen Employees Trust, 24 F.3d at 1118 (holding recommendation of partnership's investment notes con-

stitutes rendering investment advice) with Schloegel v. Boswell, 994 F.2d 266, 273 (5th Cir.) (holding sales pitch 

for life insurance policies did not constitute rendering investment advice), cert. denied, 114 S. Ct. 440 (1993); 

Consolidated Beef Indus., Inc. v. New York Life Ins. Co., 949 F.2d 960, 965 (8th Cir. 1991) (holding sale of spe-

cific investments does not constitute investment advice), cert. denied, 112 S. Ct. 1670 (1992); Farm King 

Supply, Inc. v. Edward D. Jones & Co., 884 F.2d 288, 293-94 (7th Cir. 1989) (holding salesman could not pro-

vide investment advice where plan did not provide him with information on the plan's complete investment 

portfolio). 

 

n110 29 C.F.R. section 2509.75-8, Q & A D-3 (1976). 

 

n111 Langbein & Wolk, supra note 17, at 626-27. 

 

n112 Id. 

 

n113 Supra text accompanying note 17 (noting private pension plans held assets of $ 3.2 trillion in 1993). 

 

n114 Barrowclough v. Kidder, Peabody & Co., 752 F.2d 923, 940-41 (3d Cir. 1985) ("The substantive pro-

tections of ERISA establish a complex and evolving body of federal law . . . .") 

 

n115 Langbein & Wolk, supra note 17, at 627. 

 

n116 ERISA section 3(21)(A), 29 U.S.C. section 1002(21)(A) (1988 & Supp. IV 1992). 

 

n117 29 C.F.R. section 2509.75-8, Q & A D-4 (1976). 

 

n118 Gelardi v. Pertec Computer Corp., 761 F.2d 1323, 1325 (9th Cir. 1985). 

 

n119 Id. 

 

n120 See, e.g., Jane K. Stanley, The Definition of a Fiduciary Under ERISA: Particular Persons and Enti-

ties, 27 Real Prop. Prob. & Tr. J. 711 (1993) [hereinafter Stanley, Particular Persons and Entities]; Jane K. 

Stanley, The Definition of a Fiduciary Under ERISA: Functions Covered Under Subsections 3(21)(A)(i), (ii) and 

(iii), 27 Real Prop. Prob. & Tr. J. 468 (1992) [hereinafter Stanley, Fiduciary Functions]; Jane K. Stanley, The 

Definition of a Fiduciary Under ERISA: Basic Principles, 27 Real Prop. Prob. & Tr. J. 237 (1992). 

 

n121 See, e.g., Langbein & Wolk, supra note 17, at 634; Stanley, Particular Persons and Entities, supra note 

120, at 732-33; Stanley, Fiduciary Functions, supra note 120, at 491-93, 508-09. 
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n122 See Salley v. E.I. DuPont de Nemours & Co., 966 F.2d 1011, 1013 (5th Cir. 1992) (involving ma-

naged care company that denied precertification of psychiatric hospitalization); Corcoran v. United Healthcare, 

965 F.2d 1321, 1324 (5th Cir.) (involving fetus which died after health care utilization review company denied 

mother hospitalization during pregnancy), cert. denied, 113 S. Ct. 812 (1992). 

 

n123 See infra text accompanying note 143. 

 

n124 See Pitman v. Blue Cross & Blue Shield, 24 F.3d 118, 119-20 (10th Cir. 1994) (involving patient who 

paid for treatment when insurer/plan administrator refused to pay); Kuhl v. Lincoln Nat'l Health Plan, 999 F.2d 

298, 300 (8th Cir. 1993) (denying a remedy although precertifier's refusal to approve heart surgery probably 

contributed to patient's early death), cert. denied, 114 S. Ct. 694 (1994); see also Langbein & Wolk, supra note 

17, at 634. 

 

n125 See, e.g., Sixty-Five Sec. Plan v. Blue Cross & Blue Shield, 583 F. Supp. 380, 384-86 (S.D.N.Y. 1984) 

(finding discretion to make final decision on claims payment resulted in fiduciary status). 

 

n126 See, e.g., Klosterman v. Western Gen. Management, 32 F.3d 1119, 1124-25 (7th Cir. 1994) (involving 

third party administrator who possessed no control or authority over discretionary items of plan administration); 

Pohl v. National Benefits Consultants, 956 F.2d 126, 128-29 (7th Cir. 1992) (involving plan administrator who 

performed purely administrative duties); Buckley Dement, Inc. v. Travelers Plan Admin. of Ill., No. 92-C5946, 

1993 U.S. Dist. LEXIS 15,663, at *7-10 (N.D. Ill. Nov. 2, 1993) (involving third party administration contract 

which reserved all discretion to the plan sponsor), aff'd on other grounds, 39 F.3d 784, 787 (7th Cir. 1994)). 
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n163 ERISA section 502(l)(4), 29 U.S.C. section 1132(l)(4). 

 

n164 ERISA section 502(a)(3), 29 U.S.C. section 1132(a)(3). 
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n184 See infra parts III.A. & III.B. 

 

n185 Gilliam v. Edwards, 492 F. Supp. 1255, 1267 (D.N.J. 1980). 
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