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LEXISNEXIS SUMMARY: 

 ...  One of the many factors that contributes to the concern over the adequacy of health care plans and retirement in-

come is that significant numbers of workers do not have any employer-sponsored retiree health care coverage or any 

pension coverage other than Social Security. ... More generally, both the scholarly and political debates on unfunded 

mandates bear on private sector benefit plan regulation in two ways. ... B. MUPS--THE "FAILED" LEGISLATION 

MANDATING PENSION PLAN SPONSORSHIP ...  Conclusion. One way to approach the question of whether regu-

lation of private sector benefit plans constitutes an unfunded mandate would be to look to one's instincts. ...  The ques-

tion becomes whether evaluating new plan content regulation as a private-sector mandate and subjecting it to process 

constraints such as those in UMRA would increase the normative quality of that legislation. ...  When appended to un-

related and fast-track legislation, changes in plan content regulation may not receive the scrutiny necessary to avoid 

poor policy choices, especially given the complexity of ERISA, the issues associated with cumulative regulation, and 

the interrelationships with other components of the tripartite retirement system. ...  But plan content regulation shares 

no significant characteristics with unfunded intergovernmental mandates, and it was that category of regulation that 

gave notoriety to the term unfunded mandate. ...   

 

HIGHLIGHT: "Beneath his hat the strangeness lies 

Take it off, he's got three eyes 

Truth is false and logic lost 

Now the fourth dimension is crossed." 

--Rush   n3 
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TEXT: 

 [*195]  I. INTRODUCTION 

Throughout its life cycle, the sheer size of the baby-boom generation   n4 has enabled it to command attention for 

its needs.   n5 The  [*196]  baby boomers have imposed one challenge after another on the economic and social in-

stitutions of this country.   n6 Now concern is turning to the support costs associated with the aging of that population.   

n7 One of the many factors that contributes to the concern over the adequacy of health care plans and retirement income 

is that significant numbers of workers do not have any employer-sponsored retiree health care coverage or any pension 

coverage other than Social Security.   n8 Periodically, the nation has debated whether to require employers to provide 

benefits coverage to their workers.   n9 To date, though, efforts to mandate employer sponsorship of pension plans and 

health care plans have been unsuccessful.   n10 As a result, employers retain discretion over whether to sponsor plans 

as well as over the types of plans they choose to sponsor. The  [*197]  failure of initiatives calling for nationally man-

dated plan sponsorship has not meant the end of reform legislation though. Instead, legislative change in the almost 

twenty-five years that have elapsed since the enactment of the Employee Retirement Income Security Act (ERISA) of 

1974   n11 has been incremental but frequent.   n12 In addition, there are those who argue that, at least on the health 

care side of the benefits equation, incremental regulation has amounted to the stealth implementation of mandated cov-

erage.   n13 

On a seemingly separate front, unfunded intergovernmental mandates became one of the most heated political is-

sues of the early-to-mid 1990s.   n14 Critics derided intergovernmental mandates in areas such as environmental regu-

lation,   n15 health and safety,   n16 and social welfare.   n17 After gaining a majority of both houses of Congress in 

1995, the Republican Party, in one of its earliest legislative initiatives,   n18 imposed procedural restrictions on the 

enactment of unfunded mandates via the Unfunded Mandates Reform Act of 1995 (UMRA).   n19 An extensive body 

of scholarly literature has developed and helped to shape the debate on these issues.   n20 So, perhaps it  [*198]  

should not be surprising that commentators have taken a variety of positions on unfunded mandates generally and 

UMRA specifically. Professor Zelinsky, for example, remains an ardent critic of unfunded mandates and argues that 

UMRA does not go nearly far enough in preventing unfunded mandates.   n21 Others disagree and believe that UMRA 

imposes unnecessary and inappropriate limitations on the enactment of unfunded mandates.   n22 Finally, a third group 

contends that unfunded federal mandates do not impose net costs on subordinate levels of government.   n23 

The dialogue on benefit issues often includes implicit and explicit references to mandated coverage. But that dialo-

gue now intersects with the unfunded intergovernmental mandates debate in more than just the use of the pejorative 

term "mandates." In this Article, I evaluate whether concepts developed in the unfunded mandates literature help to ex-

plain the existing patterns of benefit regulation. In addition, I consider whether increased procedural controls on un-

funded private sector mandates, such as those proposed as part of the expansion of UMRA, would result in a normative 

improvement in regulation. To date, scholars have focused on the question of unfunded intergovernmental mandates 

without giving equal attention to whether the concepts are relevant to private-sector  [*199]  regulation.   n24 Further, 

no one has addressed how unfunded mandates legislation or the concepts developed in the literature apply to the regula-

tion of employee benefit plans. 

The field of employee benefits regulation, where cost burdens associated with legislation may be enormous,   n25 

regulatory change has been frequent,   n26 and significant concerns exist about the sufficiency of the domestic retire-

ment support system, provides a logical place to begin this analysis. Policymakers,   n27 commentators,   n28 and 

interest groups   n29 have issued predictions of disaster based upon concerns with each component of the retirement 

income and health care system: Social Security,   n30 employer-sponsored benefit plans,   n31  [*200]  and the rate 

of individual savings.   n32 While most people seem to have some passing familiarity with these potential problems,   

n33 the complexity of having to confront possible impending crises on the multiple fronts of Social Security, health 

care, private sector retirement plans, and individual savings tends to result in glazed eyes and a Scarlet O'Hara-like sen-

timent of "I'll think about it tomorrow."   n34 

In some ways, the situation is ironic. After all, the baby-boom generation is the demographic group whose profes-

sional success, wealth, and spending habits gave rise to the moniker YUPPIES.   n35 The question is, will an incohe-

rent and unstable framework of federal regulation cause this group to end their lives as GUPPIES--Grossly Under Pre-

pared Persons?   n36 Also, consider those boomers who, through choice or circumstance, experienced less financial 

success during their middle years. Although they did not become  [*201]  YUPPIES, will they finally share the same 

fate as their generational peers, only to find the fate an unpleasant one? 
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I use the concepts developed in the unfunded mandates literature to consider these questions and begin, in Part II, 

by providing a brief discussion of the existing status of the debate over unfunded mandates and UMRA. Part III turns to 

the fundamental theory underlying the United States approach to benefit plan regulation and explores the domestic pol-

icy determination that decision-making regarding the adoption of employer-sponsored benefit plans should be left to the 

private sector and should be voluntary. Attempts to mandate private sector benefit plan sponsorship, which I term ef-

forts to institute "plan sponsorship regulation," have been unsuccessful. But those failed regulatory efforts have been 

followed by incremental regulatory changes that have increased the burdens on voluntarily sponsored plans. I designate 

those incremental changes as "plan content regulation." A more detailed analysis of incremental regulation, however, is 

necessary before applying the principles developed in the unfunded mandates literature to benefit plan regulation. 

Therefore, in Part III, I also categorize the plan content regulation according to its expressed protective functions and 

consider its scope and effectiveness. 

Part IV integrates the unfunded mandates and benefits discussions. I begin by addressing the definitional question 

and considering whether there is any principled reason to treat federal regulation of benefit plans as an unfunded 

mandate. I also consider how the concepts developed in the unfunded intergovernmental mandates debate apply in the 

benefits context. I conclude that the concerns articulated by the critics of unfunded mandates do not provide particularly 

robust explanations for the dichotomy that has developed between plan sponsorship regulation and plan content regula-

tion. Furthermore, I argue that, though it is a counter-intuitive result, increasing the attention paid to the incremental 

costs associated with proposed regulation would pose a significant threat to the stability, cohesiveness, and long-range 

policy objectives of the domestic system of retirement and health care support. As an alternative, in Part V I offer three 

criteria for use in evaluating proposed plan content regulation. After all, neither the baby-boom generation, nor the gen-

erations that will follow and bear the  [*202]  increased cost burdens imposed by an incoherent and unstable regulatory 

framework, can afford an ill-conceived, mechanical approach to legislative decisionmaking and the resulting likelihood 

that important policy considerations will be ignored. 

II. THE UNFUNDED MANDATES DEBATE 

During the 1990s, many commentators, scholars, and politicians voiced objections to unfunded federal mandates. 

The rhetoric may have reached its zenith in the mid-1990s. Professor David A. Dana compared the notoriety of un-

funded mandates to "the status of Soviet Communism during the heyday of the McCarthy era."   n37 Another scholar 

indicted mandates "as a form of hidden taxation imposed by poorly monitored, opportunistic legislators."   n38 Four 

local governmental organizations, including the powerful United States Conference of Mayors, organized a "National 

Unfunded Mandates Day" for the purpose of ending unfunded federal mandates.   n39 

One line of argument   n40 used to attack unfunded intergovernmental mandates rests on the theory that unfunded 

mandates are the result of nonaccountability in the political process. Professor Edward Zelinsky, one of the more voci-

ferous and continuing critics, derides unfunded federal mandates as mechanisms "by which legislators advancing their 

own political interests opportunistically dispense public largesse to importuning constituencies while deflecting to of-

ficeholders at lower levels of government the political costs of taxing to pay for that largesse."   n41 This attack on 

unfunded mandates tends to attribute mandates to asymmetrical information between service-receiving interest group 

constituencies and rank-and-file  [*203]  voters.   n42 Theorists argue that these information imbalances reinforce the 

collective action problems of large cohorts with small individual stakes and the comparative advantage enjoyed by 

well-organized interest groups that reap the benefits of mandated services.   n43 The attacks, then, tend to focus on two 

normative concerns. The first concern is that unfunded mandates result from a lack of political accountability, and the 

second concern is that they impose federal priorities over those of subordinate governments.   n44 On the first point, 

scholars argue that self-interested legislators opportunistically maximize their political support by enacting unfunded 

legislation to meet the goals of interest groups while devolving to subordinate governments the implementation or en-

forcement costs.   n45 Thus, the subordinate governmental actors bear the direct political costs associated with raising 

or redirecting revenue to pay for the programs.   n46 The second argument is that federal mandates shift resources 

from programs highly valued at the local level to less valued programs that are required by the federal mandates.   n47 

Yet, the commentators are not unanimous in indicting unfunded mandates. For example, Professor Dana has pre-

sented cogent arguments that unfunded mandates may be consistent with political accountability. In the context of en-

vironmental regulation, he offers the following alternative explanations for the use of unfunded mandates: differentials 

in state capabilities; the ability to capture the efficiencies of both central regulation and local control; and real monetary 

savings.   n48 Furthermore, he argues that the possibility of unfunded mandates may counterbalance disincentives for 

state inaction, and, thus, unfunded mandates have a positive normative effect.   n49 
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 [*204]  Congress responded to the unfunded mandates controversy by enacting UMRA. Contrary to the under-

standing of some observers, however, UMRA does not prohibit new unfunded mandates, nor does it require the repeal 

of existing mandates.   n50 Instead of barring legislation that mandates action by subordinate levels of government, 

UMRA imposes informational requirements on the relevant congressional committee reports.   n51 And, if the 

mandate's annual cost exceeds $ 50 million, with some exceptions,   n52 UMRA modifies congressional procedural 

standards by specifying that the bill will be out of order.   n53 It also charges regulatory agencies with taking certain 

informational and procedural measures before proposing any regulation that would result in annual costs of $ 100 mil-

lion or more.   n54 

Thus, UMRA takes a two-pronged approach to meeting the objections to unfunded mandates. First, by improving, 

expanding, and highlighting the available data regarding the cost of proposed mandates, UMRA attempts to ensure that 

legislators receive more  [*205]  information than in the past regarding the burdens that would be imposed by legisla-

tive changes.   n55 The availability of this additional cost data and its clear association with the federal legislation may 

also decrease the informational imbalance between organized interest groups and rank-and-file taxpayers. Second, the 

procedural modifications permit an unfunded mandate to be raised as a point of order.   n56 If so raised, a majority 

must vote to waive the point of order prior to any discussion of the proposed legislation's substantive merits.   n57 

Thus, the theory of UMRA's limitations, which are based on increased information and procedural hoops, relies upon 

the belief that subordinate levels of government exercise power and are able to protect themselves through their con-

gressional representatives.   n58 

UMRA also applies to private sector mandates, but in a more limited manner than it does to public sector mandates. 

When a legislative measure would establish a private sector mandate with annual costs in excess of $ 100 million during 

the year of implementation or during any of the next four years, the Congressional Budget Office (CBO) must estimate 

the direct costs of compliance.   n59 The committee report accompanying any reported bill or joint resolution must 

contain this cost information.   n60 Similarly, as with intergovernmental mandates, administrative agencies must pre-

pare and issue written information including estimates of compliance costs and anticipated benefits before issuing any 

proposed rulemaking that would impose more than $ 100 million in annual costs upon the private sector.   n61 There 

are some important differences, however, between UMRA's provisions governing unfunded private sector mandates and 

those covering unfunded intergovernmental mandates. The threshold for required reporting of private  [*206]  sector 

mandates is double the threshold of intergovernmental mandates.   n62 And, currently, the point of order provisions 

apply only to intergovernmental mandates, so no separate vote is required in recognition of the mandate when the 

mandate incides upon the private sector.   n63 

In spite of the passage of UMRA, the issue of federal mandates has continued to engender political and scholarly 

debate. Professor Zelinsky criticizes UMRA for failing to remedy what he views as the basic evils of unfunded federal 

mandates.   n64 In contrast, Professors Adler and Dana argue that unfunded mandates have their virtues, and they each 

object to legislative measures that prohibit or discourage such mandates.   n65 

To date, the concept of unfunded mandates and the application of UMRA have generated far less scholarly com-

mentary in the context of private sector regulation than with respect to intergovernmental mandates.   n66 But, in the 

political arena, attention increasingly has begun to focus on private sector regulation that, in the view of some, suffers 

from the same defects as unfunded public sector mandates. Legislators,   n67 conservative groups,   n68 and business 

entities   n69 have strongly supported efforts to increase the scrutiny given to such regulation. In two consecutive leg-

islative sessions, the House has passed bills that would extend point of order provisions,  [*207]  like those existing in 

UMRA for public sector legislation, to much private sector regulation.   n70 

More generally, both the scholarly and political debates on unfunded mandates bear on private sector benefit plan 

regulation in two ways. First, the literature's focus on political process issues may help to explain existing patterns of 

benefit plan regulation. Second, increased procedural controls on the development of new benefit plan regulation might 

result in a normative improvement in that regulation. Alternatively, increased procedural controls might, as I argue in 

Part V, pose an affirmative danger to the development of a coherent and efficient framework of benefit plan regulation. 

III. THE CHANGING FRAMEWORK OF PLAN REGULATION 

To evaluate the implications of unfunded mandates concepts for plan regulation, it is necessary to understand the 

structure of the existing regulation and to identify patterns in the legislation that has been enacted compared to proposed 

legislation that has been successfully challenged. This Part explains the voluntary nature of the domestic system of pri-

vate sector benefit plan sponsorship and the lack of success experienced by those who have advocated mandatory plan 
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sponsorship in the pension and health care areas. I compare this defeat of what I define as plan sponsorship regulation 

with the incremental regulatory changes that have been frequent and sometimes extensive. 

Congress enacted the first major amendment to ERISA in 1980.   n71 ERISA has been amended nearly every year 

since, sometimes more than once.   n72 To distinguish these amendments from plan sponsor  [*208]  ship regulation, 

I refer to these incremental changes as plan content regulation. I categorize much of the benefit level legislation into 

four areas--efforts to increase gender equity, initiatives focused on the integrity and levels of plan assets, and two stages 

of legislation addressing the accessibility of health care. In order to explore in Part IV the application of unfunded man-

dates concepts to these categories of legislation, I identify the purported goals of the  [*209]  legislation and discuss 

the criticisms directed at these accretions to ERISA. 

 

A. THE VOLUNTARY NATURE OF PLAN SPONSORSHIP 

Unlike most Western European nations, the United States historically has not relied on socialized programs to pro-

vide workers and their dependents with health care or retirement income beyond the limited benefits funded through the 

Social Security program.   n73 Instead, in the absence of more extensive federally sponsored programs, the private 

sector stepped into the void.   n74 As early as the late 1800s, some domestic employers began to establish pension and 

health care programs for employees and their dependents. In fact, voluntary employer sponsorship of a formal pension 

plan can be traced back to 1875 when the American Express Company established such a plan for its workers.   n75 

Disputes regarding these early benefit plans were resolved through the application of state common law concepts of 

trust or contract.   n76 Eventually though, as plans and the disputes they engendered became more complex, federal 

regulation entered the  [*210]  field.   n77 Perceived inequities,   n78 instances of fraud and self-dealing,   n79 the 

under-funding of some plans,   n80 and oppressive entitlement criteria   n81 led to approximately ten years of con-

gressional hearings on issues of retirement security and, ultimately, the enactment of ERISA in 1974.   n82 

Some controversy exists as to whether Congress hoped ERISA would encourage the formation of privately spon-

sored benefit plans   n83 or whether the statute resulted from lobbying efforts aimed at providing federal protection for 

at-risk plans sponsored by declining industrial groups.   n84 But, what is certain is that employers retained  [*211]  

the right under ERISA to choose whether to provide benefit plans for their employees.   n85 In addition, as enacted, 

ERISA impinged only in a relatively limited way upon employers' abilities to determine the types and levels of benefits 

provided by the plans that they chose to sponsor.   n86 

This emphasis on voluntary sponsorship and flexibility in plan terms may appear inconsistent with an asserted goal 

of expanding the availability of benefit plan coverage. One obvious explanation, though, for the continuation of a vo-

luntary system of plan sponsorship under ERISA is that such voluntariness may have been necessary to make the legis-

lation palatable to employers. This would be consistent with the effective battles employers subsequently waged to de-

feat proposed mandatory sponsorship of pension and health care plans.   n87 But other reasons also supported the con-

tinued status of employment-based plans as discretionary plans. Coverage by private pension plans expanded rapidly 

during the two decades prior to the enactment of ERISA.   n88 Perhaps the expectation was that coverage would con-

tinue to grow, as in the past, under a regime of private plan sponsorship. Indeed, the focus of the legislative hearings 

was on the need for enforcement of voluntary pension promises, as opposed to the absence of such promises.   n89 

Thus, mandated sponsorship may have seemed less important than instituting some level of participant protection for 

existing plans. 

 [*212]  In addition, at the time of ERISA's enactment, Social Security replacement rates were approaching all 

time highs.   n90 In fact, the replacement rates of income   n91 provided by Social Security were raised through rate 

increases in the early 1970s and, in 1972, the initiation of automatic cost-of-living adjustments.   n92 The 

cost-of-living adjustments turned out to be so generous that they threatened the fiscal integrity of the Social Security 

system. As a result, the formulae were redrawn in 1977, a few years following ERISA's enactment.   n93 The availa-

bility of relatively generous and increasing Social Security benefits may have restrained the pressure for mandatory pri-

vate plans. 

Regardless of the explanation, Congress's concern with maintaining the private nature of benefit plans appears 

throughout the course of ERISA's legislative history. The legislative hearings did not neglect the complaints of elderly 

Americans who had ended up destitute after a lifetime of employment. While introducing the initial Senate version of 

the bill, Senator Williams explained that the Senate Subcommittee on Labor had "listened to one heartbreaking story 

after another of dashed hopes, broken promises, and the bleak despair of a poverty-stricken old age."   n94 At the same 

time though, Senator Williams repeatedly emphasized that the proposed legislation was intended to regulate "private 
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pension plans"   n95 and, in fact, stated that "this legislation is not intended as an indictment of the private pension 

system in this country."   n96 

Similarly, floor debate in both chambers during the consideration of ERISA recognized the need to balance protec-

tions for plan participants against a goal of encouraging employers to sponsor  [*213]  benefit plans voluntarily.   n97 

The 1974 House Report acknowledged the tug-of-war at work by stating: "The primary purpose of [ERISA] is the pro-

tection of individual pension rights, but the committee has been constrained to recognize the voluntary nature of private 

retirement plans. The relative improvements required by this Act have been weighed against the additional burdens to 

be placed on the system."   n98 In addition, upon signing ERISA into law, President Ford remarked: "I am signing into 

law a landmark measure that may finally give the American worker solid protection,"   n99 but added that the law's 

requirements did not "harm[] the dynamics of our free enterprise system."   n100 

 

B. MUPS--THE "FAILED" LEGISLATION MANDATING PENSION PLAN SPONSORSHIP 

Although ERISA maintained the voluntary nature of private sector benefit plan sponsorship, that decision has not 

gone unquestioned. The best known challenge to the voluntary pension system came from the President's Commission 

on Pension Policy (President's Commission), formed in 1979 by President Carter.   n101 When  [*214]  the Presi-

dent's Commission issued its final report, it recommended implementation of what it termed the Minimum Universal 

Pension System (MUPS).   n102 MUPS would have required employers to contribute the equivalent of three percent of 

each employee's compensation to a retirement plan voluntarily sponsored by the employer or to a centralized fund. The 

Social Security Administration would have acted as a clearinghouse for contributions to the fund.   n103 All benefits 

would have been vested, portable, and employees would not be able to access benefits other than very small amounts 

prior to reaching retirement age.   n104 

There is no evidence indicating that MUPS ever had any widespread political support. By the time the President's 

Commission issued its report, administrations had changed. It appeared unlikely from the start that either the Reagan 

administration or the Republican controlled Senate would support MUPS.   n105 And, in fact, proposed legislation   

n106 that contained many of the provisions developed by the President's Commission was never enacted. In recent 

years, however, some pension experts, such as Leon E. Irish, have offered MUPS-style proposals as the answer to 

changing workforce demographics, concerns over adequacy of benefits for baby boomers and subsequent generations, 

and questions regarding the viability of the Social Security system.   n107 

 [*215]  While, in the early 1980s, advocates of MUPS lost the battle, it appears they continued the war by pur-

suing the goals of increased coverage through the enactment of plan content regulation. By increasing the stringency of 

the minimum standards imposed upon voluntarily sponsored private sector benefit plans, incremental legislation enacted 

in the years shortly following the 1981 President's Commission report addressed many of the concerns raised by that 

Commission. The next subparts expand upon some of the perceived problems, categorize incremental legislation ac-

cording to its purported function, and outline the criticisms of that legislation. 

1. Gender Equity. Gender disparity in the pensions provided by private sector plans formed the basis for many of 

the provisions of the Retirement Equity Act (REA) of 1984,   n108 which amended ERISA. Supporters argued that 

REA's requirements would play an important role in bringing some measure of gender equity to private pension plans   

n109 and, on that basis, the legislation received over-whelming bipartisan support in both houses of Congress.   n110 

By requiring pension plans to offer more extensive spousal benefits and giving spouses increased power over the elec-

tion of those benefits, legislators hoped to increase the income support that women realize from private sector employer 

pension plans.   n111 Other provisions of  [*216]  REA were intended to increase the benefit entitlement of women 

who participate in the paid workforce.   n112 

Specifically, REA imposed substantive and procedural requirements related to the variety of benefit payment op-

tions that plans must offer and the methods plans use to determine the form in which benefits are paid.   n113 Plans 

now must provide pre-retirement survivor annuities for spouses of workers who have vested benefits but die prior to 

retirement.   n114 REA also requires certain plans to offer retiring workers the right to receive their pension benefits as 

a joint and survivor annuity   n115 in case the retiree predeceases the spouse, and prohibits the retiring worker from 

waiving that annuity except with spousal consent.   n116 

In addition to expanding benefit entitlements for surviving spouses, REA amended ERISA in a number of ways that 

were intended to enhance the retirement income prospects of women who work outside the home. Statutory changes 

decreased the minimum age for participation in a pension plan from twenty-five to twenty-one,   n117 and required 

that plans begin considering years of service for vesting purposes at age eighteen instead of twenty-one.   n118 By in-
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creasing the likelihood that younger people would be covered by pension plans, the amendments made it more probable 

that the early years of a woman's participation in the paid labor force would result in retirement income.   n119 Anoth-

er modification narrowed the  [*217]  circumstances under which breaks in periods of work for a single employer 

would cause a worker to forfeit benefits.   n120 Thus, after REA, a new parent who takes a few years off from paid 

employment is more likely than under the prior rules to retain any pension benefit that the parent accrued prior to the 

leave of absence.   n121 

REA also included provisions aimed at increasing the pension rights of divorced women. Because ERISA contains 

an antialienation provision that protects plan benefits from the reach of creditors, courts had struggled with the question 

of whether those benefits could be subjected to spousal and child support orders or marital property settlements.   n122 

REA resolved the issue by requiring plans to divide retirement plan assets and make payments to former spouses upon 

the presentation to the plan supervisor of a Qualified Domestic Relations Order (QDRO).   n123 The QDRO may re-

quire the plan to treat the former spouse as the surviving spouse for purposes of the pre-retirement as well as the joint 

and survivor annuities.   n124 While facially gender-neutral, all of these provisions were intended to enhance the en-

titlement of women to benefits from employment-based benefit plans.   n125 

Commentators have identified a variety of problems related to the scope and application of the distribution rules. 

The joint and survivor annuity provisions operate as though all family units consist of a primary income earner and a 

largely dependent spouse. But, of course, that is not the only family paradigm, and the current regulation leaves many 

couples and individuals without  [*218]  protection.   n126 Also, under certain circumstances, REA permits a plan to 

exclude from annuity entitlement those spouses who have been married for less than one year at the time of the reti-

ree-spouse's death.   n127 This provision prevents the spouse in a short-term marriage from receiving a windfall and 

avoids the moral hazard implicit in strategic deathbed marriages entered into for the purposes of granting plan benefits 

to the survivor.   n128 But the provision also has the effect of leaving one category of spouses, those who happen to 

have been married within one year of the employee's death, without protection. Professor Watson argues that this ig-

nores the probable preference of the employee-spouse to provide for the survivor, the level of financial need of the sur-

viving spouse, and the potential expectation and the reliance interests of the surviving spouse.   n129 While facially 

gender-neutral, because of the demographics of participation in the private pension system, longevity data, and marriage 

patterns, Professor Watson also argues that the one-year marriage requirement disparately burdens female  [*219]  

spouses.   n130 Similarly, plans are not required to offer joint and survivor annuities to individuals who marry after the 

plan participant retires. The regulation does not require spousal consent for cash-outs of benefits with a present value of 

$ 5000 or less.   n131 Thus, the regulation is somewhat selective in its protection of spousal benefit entitlements. 

Some commentators have criticized the jurisprudence for failing to reflect the principles of gender equity,   n132 

which captured so much attention and support at the time of REA's enactment. As with any reticulated legislation, REA 

has provided interpretative challenges for the courts, and the associated litigation has imposed costs and uncertainty on 

plans and participants. Currently, for example, the circuits are split over the application of certain REA provisions to 

welfare benefit plans.   n133 Some courts have been extremely particular in the types of expert testimony they will 

accept to determine the value of future pension benefits for QDRO purposes.   n134 REA's concerns for surviving 

spouse protection have posed difficult questions of overlap with state community property law,   n135 the enforceabil-

ity of antenuptual agreements,   n136 and the use of traditional  [*220]  beneficiary designations.   n137 In addition, 

REA's requirements engendered new, ongoing administrative burdens on private sector plans. Data indicate that the 

passage of time has not eliminated the costs associated with those burdens.   n138 

REA's extensive regulation does appear to have had some significant positive effect.   n139 Women, however, still 

are substantially less likely than men to be covered by a workplace pension plan. Recent estimates indicate that thir-

ty-nine percent of females who work full-time have such coverage, compared to the fourty-six percent of full-time male 

workers who are covered by private sector pension plans.   n140 A variety of factors, other than overt discrimination, 

help to explain the phenomenon of lower pension coverage for women. First, though this differential appears to be de-

creasing, women tend to have higher job turnover rates than do men.   n141 Given the service-related vesting require-

ments found in most pension plans,   n142 shorter periods of job tenure translate into lower rates of pension coverage.   

n143 Second, women are more likely than  [*221]  men to work in sectors of the economy, such as service or retail,   

n144 which have lower rates of pension plan sponsorship than do many other sectors.   n145 Third, women are less 

likely than men to participate in the paid workforce,   n146 and, thus, have less opportunity to participate in a pri-

vate-sector plan. 

Looking only at coverage rates, however, ignores other factors that contribute to the comparatively disadvantaged 

financial position of older women. The Department of Labor estimates that, at the median, new female retirees receive 
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less than half the pension benefits received by new male retirees.   n147 The lower levels of private sector pension plan 

coverage undoubtedly contribute to the gender disparity in plan benefits, but so do the lower rates of cash compensation 

earned by women over their years of employment. This is so because, typically, the value of a pension plan benefit is 

tied to an employee's earnings.   n148 The effect is magnified in plans that integrate benefits with Social Security be-

cause the effect of integration is to decrease the benefits of the lower paid employees by a larger proportion than the 

benefits of the more highly paid employees.   n149 Since women tend to earn less than men, they also are more likely 

to experience disproportionately large  [*222]  reductions in their private sector pension plan benefits as a result of 

integration.   n150 

The studies that focus only on full-time workers miss yet another factor contributing to the poverty of many older 

women: women are more likely than men to work part-time.   n151 The part-time work translates into lower pension 

benefits because few part-time employees are covered by employer-sponsored pension plans,   n152 and those who are 

covered tend to receive relatively low benefits because of their lower earnings.   n153 

Even if both compensation rates and hours of work were equal across the genders, the tendency of women to have 

shorter job tenures than men still would negatively affect their pension benefits in a defined benefit plan because those 

plans reward long service with a single employer.   n154 Furthermore, the tripartite system of retirement income sup-

port   n155 magnifies the income effect of the relatively low pension plan benefits earned by women. The same factors 

of lower compensation, more part-time work, and more breaks in work history that contribute to gender disparities in 

private pension plans also cause women, on average, to accumulate fewer personal assets   n156 and to have lower 

Social Security entitlements than men.   n157 Finally, women tend to have significantly  [*223]  longer life expectan-

cies than men,   n158 which generates the need for longer streams of retirement income and increases inflationary 

pressures on women.   n159 Perhaps it should come of little surprise that, among those age sixty-five and older, wom-

en are twice as likely as men to subsist below the poverty level.   n160 In fact, the United States is said to have the 

greatest percentage of elderly women in poverty of all the major industrialized nations.   n161 

In sum, REA increased women's access to retirement income from private sector pension plans, but the continuing 

gender disparities in retirement income and in poverty during older age illustrate that equality has yet to be achieved.   

n162 Commentators have criticized REA on a number of other grounds. They argue that REA's protections have ac-

crued primarily to limited segments of the population and left others outside its scope. Even as amended, ERISA fails to 

provide survivor protection to nontraditional households and contains technical limitations that exclude some spouses 

from protection.   n163 Finally, REA's administrative burdens and interpretative ambiguities continue to impose sig-

nificant costs on benefit plans.   n164 

 [*224]  2. Integrity of Plan Assets. During the pre-ERISA period, numerous instances occurred where employers 

promised pension benefits to their employees but could not afford to fulfill those promises when it came time to pay the 

benefits.   n165 As a result, ERISA typically requires employers to establish a trust to pay defined pension plan bene-

fits and to fund the trust sufficiently to pay promised benefits.   n166 This provision, however, has subjected pension 

plan participants to a new risk. The accumulation of approximately $ 7 trillion in assets is a temptation to plan partici-

pants and to federal regulators.   n167 

 [*225]  a. Early Access to Plan Funds. Consider, for example, the Unemployment Compensation Amendments 

Act of 1992 (UCA),   n168 which extended unemployment benefits. At the time he signed the UCA, President Bush 

was embroiled in a heated presidential campaign and confronted an ailing economy and rising unemployment.   n169 

In addition to its unemployment compensation provisions the UCA also amended the Internal Revenue Code (I.R.C.) to 

impose additional qualification requirements on retirement plans.   n170 The changes require plans to transfer, at the 

option of the individual plan participants, many types of plan distributions directly to an Individual Retirement Account 

(IRA) or to another qualified employee benefits plan.   n171 If, instead, the distribution is made directly to the partici-

pant, the plan must withhold income taxes, at the rate of twenty percent, from the distribution.   n172 If the individual 

then wishes to roll over the entire distribution, the individual must make up the withheld taxes from other sources.   

n173 In an attempt to ensure that the participants understand their options, the UCA also imposed significant disclosure 

obligations on plans.   n174 

Supporters of the UCA's modified rollover rules have offered two explanations that are consistent with national 

pension policy for these provisions. First, for an individual who opts to receive and spend a distribution, mandatory 

withholding ensures she can meet  [*226]  her tax obligations at the end of the tax year.   n175 The alleged intent of 

the legislation, however, was to discourage those distributions and retain the integrity of retirement plan benefits in 

some type of tax-qualified account.   n176 
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Supporters of the UCA argue that the existence of mandatory withholding should encourage individuals to opt for 

the second option, direct transfers of their benefits to an IRA or another qualified plan in order to avoid the withholding.   

n177 Once an individual has a plan distribution "in hand," that individual may be tempted to spend some or all of the 

funds. In contrast, if the old plan directly transfers funds to an IRA or new qualified plan, there is no ability, let alone 

temptation, to spend the funds. 

It is questionable, however, whether the changes provide effective incentives to the lowest paid and least educated 

workers, who are most unlikely to have sufficient retirement income, to leave their plan funds in a tax-qualified account.   

n178 They may have the most difficulty in understanding the explanatory material provided by the distributing benefit 

plan. They also may be the most unlikely to identify or establish a tax qualified vehicle to receive a direct distribution 

and to receive sophisticated tax planning advice. Thus, it is reasonable to speculate that the lowest paid and least edu-

cated workers are the ones most likely to receive lump sum distributions, if for no other reason than through default.   

n179 

Assume, for example, that Participant A had a $ 4,800 benefit in the old plan and failed to comply with all of the 

requirements necessary to cause that plan to make a direct transfer. As a result, the plan distributed the benefit to her. 

On August 15, she received a check in the gross amount of $ 4,800. After assessment of the  [*227]  statutory twenty 

percent withholding, the net amount was $ 3,840. Participant A has sixty days to roll over up to $ 4,800. But, in order to 

roll over the full $ 4,800 she will have to add $ 960 of funds from some other source.   n180 

It is true that at the end of the tax year, if Participant A had rolled over the entire $ 4,800, the excess withholding of 

$ 960 would be credited to taxes owed or would be refunded. Given the theory that lower income workers are the most 

likely group to receive plan distributions, however, it is legitimate to wonder how many of those workers are in a finan-

cial position to contribute funds to a retirement plan and not receive the offsetting tax benefit for as long as a year or 

more. Given the low levels of personal savings in this country,   n181 however, it is unrealistic to expect individuals to 

replace, even on a temporary basis, the assets lost to tax withholding. Many of the pre-retirement distributions occur 

because of a job change, a time of financial vulnerability for many people, so this adds to the cash flow problem. 

The increase in defined contribution plans   n182 and substantial job volatility mean that, long before they reach 

retirement age, many people receive automatic or elective distributions of the type subjected to the UCA's rollover pro-

visions. If there is one thing that pension commentators appear to agree upon, it is that this "leakage"--the tendency of 

people to spend these assets--represents a threat to retirement security.   n183 The data support these concerns. A large 

percentage of all workers who receive pre-retirement distributions from 401(k) accounts when they change jobs ends up 

spending the money.   n184 Plus, small distributions are far more likely than large distributions to be spent.   n185 

One might assume that this failure to roll over small distributions represents less of a threat to  [*228]  retirement sav-

ings than if large distributions were not being rolled over. Recall, however, that lower paid and more transitory workers 

are less likely to accumulate large benefit account balances at any one employer. To the extent it is those workers who 

are not rolling over their small distributions, the rollover rules make it increasingly likely they will end up financially 

unprepared for retirement. 

Thus, legislation purportedly intended to preserve retirement assets may be having the opposite effect on the cohort 

of workers who are most likely to be financially vulnerable in retirement. In fact, Congress arguably intended exactly 

that result. The reason it included the rollover amendments in the UCA is that it needed the additional tax revenues to 

pay for the extension of unemployment benefits.   n186 It is true that one component of the additional revenue derives 

from the interest-free loan that flows to the government when a plan withholds taxes and an individual, who rolls over 

the entire amount of her gross distribution, does not recoup the withholding until the end of the tax year.   n187 The 

fisc benefits even more, however, when individuals do not roll over the full amount of a distribution. In such a case, the 

fisc collects personal income tax on the money not rolled over and a ten percent penalty.   n188 Finally, comparing the 

costs of implementation with the expected additional tax revenues further highlights the burdens imposed upon retire-

ment plan assets. Even if one assumes the federal treasury's optimistic revenue forecast of $ 2.147 billion over the 

five-year period following enactment, that compares to an estimated cost to employers and plans of approximately $ 

4.55 billion.   n189 

 [*229]  b. Tax incentives. In 1914 the Treasury Department first confirmed the deductibility of pension payments 

made by employers.   n190 Currently, tax-qualified retirement plans constitute one of the few employment-related op-

portunities for bifurcation of tax deductibility and recognition of income. Employers may take current deductions for 

plan contributions, but employees need not recognize income until they actually receive benefit payments.   n191 Fur-

thermore, earnings on assets held in a qualified plan are not subject to taxation.   n192 Generally, this favorable tax 
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treatment of pension plans, and the similar treatment accorded to savings vehicles such as IRAs, is justified as good 

social policy that promotes long-term savings and the sponsorship of retirement plans.   n193 

The favorable tax status of the plans and the progressive nature of the federal income tax, however, mean that em-

ployees who earn higher rates of compensation and find themselves in higher income tax brackets generally place 

greater value on deferred income than do those employees who earn lower rates of compensation and are taxed at lower 

rates.   n194 Lower income employees also tend to have a greater need to receive all or most of their compensation as  

[*230]  current income in order to support minimum consumptive needs.   n195 In the absence of regulation then, a 

benefit plan sponsor would be expected to minimize compensation costs by structuring its plan to provide significant 

pension benefits for highly paid employees but no pension benefits, or low levels of benefits, for its lower paid em-

ployees.   n196 The use of a federal tax subsidy   n197 for plans that provide benefits only or primarily for highly paid 

employees, however, typically is criticized as unfair,   n198 as wasted to the extent that the same savings or plan 

sponsorship would have resulted even in the absence of a tax subsidy,   n199 and as having an inappropriate redistribu-

tive effect.   n200 

The issue is not negligible. The annual federal tax expenditure attributable to tax-favored retirement savings is the 

largest such expenditure, and even exceeds the tax expenditure for home mortgage interest.   n201 The Office of Man-

agement and Budget estimates the 1999 revenue loss from tax-favored retirement savings will reach $ 86.9 billion.   

n202 This excludes the estimated $ 76.2 billion in foregone revenues attributable to the exclusion for employer-paid  

[*231]  health care and related insurance premiums.   n203 Nor is this a new phenomenon. Professor Wolk traces the 

concern over fair use of the tax incentives for private pension plans to the mid-1930s. That concern culminated in 1942 

with the enactment of the first nondiscrimination rules targeted at minimizing perceived abuses.   n204 Simply stated, 

the notion of fair use of tax expenditures typically focuses on requiring pension plans to cover an appropriate range of 

employees, not just the top executives, and to distribute benefits equitably among the covered employees.   n205 

The tax code provisions of ERISA incorporated the general proscription on discrimination in tax qualified pension 

plans.   n206 ERISA added limitations on the maximum contributions that may be made to a defined contribution plan 

and a cap on the amount of benefits a defined benefit plan may pay.   n207 Over time, Congress and the IRS have con-

tinued to augment the regulation in this area. For example, the Tax Reform Act of 1986 (TRA '86) made slight changes 

to the I.R.C.'s provisions, and, as a result, the IRS produced the first comprehensive regulations on nondiscrimination.   

n208 The nature of those regulations may best be described by the commentator who wrote: "a thorough explanation of 

[the nondiscrimination] provisions might run hundreds of pages."   n209 That statement gives a fair indication of both 

the complexity of the requirements and the expense plans face in complying with them.   n210 

 [*232]  The nondiscrimination requirements aim to prevent employers from utilizing the tax benefits provided to 

qualified plans in order to subsidize plans that disproportionately benefit top-level employees. In general, the statute 

limits a plan's ability to exclude low-paid employees from a pension plan that provides benefits to high-paid employees   

n211 and requires plans to allocate contributions or benefits according to the statute's notion of equity.   n212 The tests 

for compliance with the nondiscrimination requirements vary by plan type.   n213 These tests contain numerous ex-

ceptions that exclude certain employees from the calculations   n214 and special rules for specific situations such as: 

controlled groups;   n215 integration with Social Security;   n216 top-heavy plans;   n217 and employers with sepa-

rate lines of business.   n218 

The theory of the nondiscrimination provision's requirement of broad plan coverage is based on the perceived fair 

use of the tax incentives. But, as with the other legislative amendments to ERISA analyzed in this Part, a careful ex-

amination of the nondiscrimination  [*233]  provisions reveals how those measures may be counterproductive if the 

goal is to enhance the retirement prospects of low paid workers. Professor Wolk argues that because the tax incentives 

provided to private sector plans are valued only by highly paid employees, nondiscrimination rules are doomed to fail.   

n219 If forced to extend benefits to lower-paid employees who do not value the benefits, employers will find the plans 

too expensive, will decide not to sponsor new plans, and will terminate existing plans.   n220 This obviously operates 

to the detriment of the more highly paid employees who lose benefit entitlement they otherwise may have enjoyed. But 

it also may operate to the detriment of lower paid employees, whose employers may no longer sponsor a limited plan 

for those employees. Instead, employers are forced to choose between including the lower paid employees in the expen-

sive plan sponsored for, and valued by, highly paid employees or sponsoring no pension plan at all.   n221 

A second issue complicates the analysis of ERISA's nondiscrimination provisions. In addition to concern with the 

fair use of the tax expenditure, a number of statutory limitations reflect the need to control the amount of that expendi-

ture. Thus, the Code restricts the amount that can be contributed annually to a defined contribution  [*234]  plan on 
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behalf of each employee and the amount of benefits that a defined benefit plan may provide.   n222 Furthermore, other 

provisions prohibit an employer from deducting plan contributions made to a pension plan to the extent the contribu-

tions exceed a specified percentage of employee compensation or a factor of the statutorily established requirements for 

defined benefit plan funding.   n223 The Code also limits the amount of an employee's compensation that may be con-

sidered for these and other purposes,   n224 known in ERISA parlance as the limitation on includable compensation. 

For example, amendments effective in 1994 reduced the cap on the amount of includable compensation from $ 235,840 

to $ 150,000 as indexed for inflation.   n225 

Purportedly, the general purpose of these limitations is to reinforce the nondiscrimination provisions. By restricting 

employer contributions, particularly those for highly paid employees, the regulations attempt to make increased funds 

available for benefits for lower paid employees.   n226 But, in fact, the stated reason for the 1994 reduction in includa-

ble compensation was a congressional concern with the size of the tax expenditure.   n227 By limiting contributions 

and benefits, Congress trimmed the size of the tax expenditure and helped to address the then-existing budget deficit.   

n228 

As mechanisms to limit lost tax revenues, restrictions such as the cap on includable compensation have effects that 

illustrate the tension in developing a coherent and long term national pension policy. Like the basic nondiscrimination 

provisions, the limitations  [*235]  on includable compensation, benefits, and contributions reduce the value of quali-

fied plans to highly paid employees. Concomitantly, they reduce the likelihood that employers will find it cost effective 

to sponsor pension plans. It is questionable whether the limitations even have substantial effect in limiting benefits to 

the more highly paid employees because an array of alternative approaches permit employers to continue to provide 

valuable non-cash compensation to those employees.   n229 

In sum, to the extent that regulation modifies the tax incentives for plan sponsorship, participation, contributions, 

and funding, that regulation affects plan asset levels. Certainly, it lies within the role of Congress to make the fiscal 

choices necessary to implement its overall legislative agenda. To the extent that the benefit plan regulation purports to 

further national benefit policy, but either does not do so or creates the negative effects seen in the UCA, one at least 

must question the transparency of legislative action. Similarly, the basic nondiscrimination provisions that govern plan 

participation and benefit distribution, and the provisions that limit contributions and deductions, appear to be necessary 

to prevent the benefits of plans from accruing only to highly paid workers and to limit an already massive federal tax 

expenditure. But, in operation, the provisions may be counterproductive in that they actually may decrease both plan 

coverage and employment rates of rank-and-file workers. Furthermore, compliance with the array of regulations and 

frequent changes in the regulations imposes additional costs on the sponsorship of plans. 

 

C. HSA--THE HEALTH CARE PARALLEL 

While the 1980s saw efforts to achieve universal pension plan coverage, during the early 1990s the debate turned to 

universal health care coverage. President Clinton made national health care reform a key plank in his 1992 campaign for 

office   n230 and followed  [*236]  through by proposing the Health Security Act (HSA).   n231 Generally stated, 

one of the key provisions of the HSA would have required employers to make health care coverage accessible to their 

employees and to pay approximately eighty percent of the cost of the coverage.   n232 The package of benefits to be 

provided by the mandatory health care plans was termed "generous, comprehensive, and universal."   n233 

The Clinton proposal, of course, failed. Commentators have attributed that failure to everything from dissonance in 

the Clintons' "public performance" while developing and supporting the legislation,   n234 to the incorporation in the 

proposal of inconsistent objectives that divided the Democrats.   n235 But, as had occurred earlier in the pension arena, 

losing the battle did not appear to discourage unduly those who were at war for an expansion in the scope of employer 

responsibility for health care coverage. 

Reformers simply turned their efforts to incremental changes aimed at broadening the substantive requirements 

imposed upon voluntarily sponsored health care plans. Their success at the benefits level is reflected in three new pieces 

of legislation passed in 1996, each of which imposed minimum substantive terms on voluntarily sponsored health care 

plans. Subpart C.2 below briefly explains those obligations and considers the extent to which the statutory provisions 

are effective in accomplishing their goals of providing improved health care coverage to plan participants and benefi-

ciaries. First, though, the next subpart addresses the first stage of incremental health care coverage legislation. 

1. Accessibility of Health Care-The First Stage. Earlier subparts categorized a number of the substantive obliga-

tions that legislative amendments to ERISA have imposed upon pension plans. But no exploration of the regulation of 

private sector benefit plans  [*237]  is complete without also considering the regulation of health care plans. The first 
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extensive ERISA amendment to target health care plans was the Consolidated Omnibus Budget Reconciliation Act of 

1985.   n236 While the entire act contains a variety of provisions regulating medical care and is cited as "COBRA,"   

n237 to ERISA initiates the term "COBRA" refers to the rules regarding continuing eligibility for participation in em-

ployment-based health care plans. As amended,   n238 COBRA requires any employer that sponsors a health care plan 

to offer many of its former employees, and dependents who lose coverage for a variety of reasons including divorce, the 

option of remaining covered under the employer's health care plan for a significant period of time after coverage other-

wise would have ended, sometimes up to thirty-six months.   n239 Among other things,  [*238]  the legislation speci-

fies that eligibility notices be sent to separating employees,   n240 the nature of the continuation coverage,   n241 the 

time period for which coverage may be elected,   n242 and penalties for failure to comply.   n243 

There are some parallels here with REA because the stated genesis for COBRA was a concern with the loss of pri-

vate sector health insurance plans for women and their children upon divorce, the death of a working spouse, or the loss 

of a job.   n244 The legislative focus then expanded to include the health care coverage problems experienced by em-

ployees who terminate employment.   n245 At least superficially, it is difficult to quibble with a policy intended to 

ensure that individuals who divorce, cease working, or change jobs have at least the temporary opportunity to obtain 

continuing health care coverage for themselves and their families. The legislation even seems to avoid burdening plans 

because it explicitly permits employers to charge participants who elect COBRA coverage up to 102% of the applicable 

premium costs experienced across all plan participants.   n246 These premiums, however, do not come close to com-

pensating employers for the additional costs of covering this group of plan participants. Notification costs alone far ex-

ceed the two percent allowed as administrative expense.   n247 In addition, where, as here, health care coverage is of-

fered on a voluntary basis to individuals who must bear the cost of significant premiums, the individuals most likely to 

choose the coverage are those who are ill and expect to incur medical costs that exceed the premium expense. Thus, the 

population that enrolls for COBRA coverage tends to be a self-selecting group.   n248 

 [*239]  This self-selection problem is exacerbated by the time windows built into the regulation. First, it may take 

up to forty-four days for the qualified beneficiary (the statutory term for someone entitled to make a COBRA election) 

to receive a notice of eligibility.   n249 Second, qualified beneficiaries have at least sixty days following notification to 

elect coverage.   n250 Finally, even after making an election in favor of coverage, the qualified beneficiary has for-

ty-five days to make the initial payment.   n251 This framework enables many individuals to make an ex post decision 

on coverage. Frequently, by the end of this extended period for election and payment of the first premium, a qualified 

beneficiary will be covered by the plan of a new employer. If, during this extended period for election, the individual 

does not incur any medical expenses or her expenses does not exceed the cost of the COBRA premiums, the individual 

will have no reason to elect COBRA and pay the premium. An individual who incurs substantial medical costs within 

the period, however, may pay the COBRA premiums retroactively and require the employer-sponsored health care plan 

to pay her medical costs. Given the hindsight information and the significant cost of COBRA premiums, one would 

expect the selection bias to be substantial. 

Statistics confirm the high costs employers incur for COBRA compliance. During 1991 the average cost ratio for 

those employers able to track their COBRA experience was 121% of COBRA premiums.   n252 A full thirty-nine per-

cent of employers reported loss ratios of 150% or higher.   n253 Twenty-five percent of all multiemployer plans res-

ponding to a recent survey reported that their costs exceed twice the value of the COBRA premiums received.   n254 

Yet, even given the substantial costs, COBRA also bears comparison to REA in that it leaves significant population 

segments outside its scope. The requirements of health care continuation  [*240]  exempt certain kinds of terminations 

of employment,   n255 extend only for specified periods of time, and rely upon employer notices and periodic pre-

mium payments.   n256 

In addition, as with both the REA provisions and the nondiscrimination regulations, the ambiguities inherent in 

COBRA have created significant administrative problems for employers. By failing to confront difficult decisions dur-

ing the legislative process, Congress may intentionally have avoided highlighting measures that would increase plan 

costs. Perhaps it believed employers would be less likely to mobilize against impending changes where the increase in 

costs or decrease in flexibility initially was left unclear.   n257 Similarly, politically charged provisions may have been 

left to administrative or judicial determination in order to minimize costs of compromise in Congress.   n258 For 

whatever reason, this is one instance where Congress left much interpretation to the responsible agencies.   n259 

The agencies, however, have also avoided some of the difficult issues. Shortly after COBRA's enactment, a repre-

sentative of the IRS stated that, instead of addressing the many open COBRA issues through regulations, the Service 

would leave a number of those issues to the courts for resolution.   n260 Later the IRS canceled at least one regulatory 

project on COBRA when it could not reach an internal decision on the issue.   n261 Finally, almost thirteen years after 
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COBRA's enactment, the IRS published one long-awaited set of proposed COBRA regulations.   n262 Left to interpret 

the scope of the COBRA provisions in the absence of either agency direction or a  [*241]  cohesive federal policy on 

health care, the courts have sometimes struggled.   n263 For example, one court determined that a health insurance 

administrator complied with COBRA's notice requirements by mailing benefits information together with a premium 

statement to a comatose beneficiary.   n264 The court upheld the administrator's termination of the beneficiary's cov-

erage when the beneficiary failed to make the premium payments.   n265 As a result, employers, benefit plans, and 

those seeking COBRA coverage have borne the cost of litigation to clarify rights and responsibilities. The chairman of 

one small company raised the following complaint that may capture the view of employers: "It is difficult enough these 

days to comply with the wealth of laws affecting business when you know what they require. It is almost impossible to 

do so when you do not know and cannot find out what they ultimately require."   n266 

2. Accessibility of Health Care--The Second Stage. Continuing problems in health care access led to extensive 

reform efforts in the early 1990s. Although plan sponsorship legislation was defeated, three new acts were enacted in 

1996. Each at least purports to extend the obligations of employer-sponsored private sector health care plans. The 

Health Insurance Portability and Accountability Act (HIPAA) of 1996 limits the extent to which plans may use preex-

isting conditions as a basis for excluding someone from coverage and prohibits plans from discriminating on the basis 

of health status.   n267 The Newborns' and Mothers' Health Protection Act (NMHPA) of 1996 sets minimum standards 

for hospital stays  [*242]  provided in connection with the birth of a child.   n268 Similarly, the Mental Health Parity 

Act (MHPA) also sets minimum standards for health care plans vis-a-vis a specific type of health coverage.   n269 It 

generally requires health care plans that provide mental health coverage to set dollar limits on those benefits that are not 

less than the limits established for medical and surgical benefits.   n270 But the "swiss cheese" nature of that require-

ment is remarkable. Plans remain able to offer no mental health coverage at all, or to limit mental health coverage in any 

way other than by dollar value, thus opening the way for limitations on days of treatment, mandatory implementation of 

managed care principles, or even institution of higher deductibles and co-pays than that apply to medical and surgical 

benefits.   n271 

In this fifth and final category of regulatory intervention into the realm of private sector employee benefit plans, 

once again we see reasonable, and even widely supported and idealistic, social policy goals offered as the explanation 

for that intervention. While certainly the health care legislation, from COBRA to MHPA, has extended the entitlement 

of some, each of the enactments has left substantial groups outside its protective scope, with MHPA being the most 

egregious example. At the same time, the acts have limited the flexibility of employers to determine the appropriate mix 

of benefits for their workforces and have burdened plans with significant compliance costs. 

 

 [*243]  D. PATTERNS IN INCREMENTAL REGULATION 

To summarize, the foregoing analysis of regulation shows that the scope of regulatory requirements imposed upon 

private sector benefit plans has increased dramatically since the enactment of ERISA almost twenty-five years ago. 

And, with the defeat of plan sponsorship regulation, all of those increased requirements have taken the form of plan 

content regulation. The stated goals of the benefit level legislation uniformly focus on important and valid policy con-

cerns. Yet, commentators have identified defects across every categorization, regardless of whether the lines are drawn 

between pension plans and health care plans, whether one distinguishes provisions concerned with atomistic protections 

for individuals from those that focus on aggregate matters such as the security of plan assets, or whether the focus is on 

issues of fairness--issues that range from gender equity to appropriate use of the tax incentives. In each case, regulation 

burdens plans with significant additional costs,   n272 commentators decry serious inefficiencies and criticize the pro-

visions for failing to achieve their stated goals,   n273 and perverse effects are observable or expected.   n274 

But these prior commentators tend to concentrate on identifying numerous specific problems within a given area, 

such as gender equity or the nondiscrimination rules, and suggesting narrowly targeted solutions.   n275 Improving the 

efficiency and effectiveness of existing individual regulatory provisions is a valuable goal. With the aging of the ba-

by-boom population and the potential of shortfalls in both pension and health care coverage, however, it also is useful to 

consider the established patterns of benefit plan regulation from a more systemic standpoint and the implications of 

those patterns for future regulation. Prior commentators have not effectively explained why legislation that they deride 

as burdensome, ineffective,  [*244]  and sometimes even counterproductive, has been so frequent and extensive given 

that opponents of plan level mandates have been successful in defeating those efforts in both the pension and the health 

care arenas. Reasonable questions, almost completely ignored in the scholarly literature,   n276 are whether the debate 

over unfunded mandates might explain the legislative patterns I have identified and whether statutory mechanisms to 
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increase scrutiny of new regulation can be expected to result in a more stable, cohesive, and efficient regulatory frame-

work. 

IV. MANDATES BY ANY OTHER NAME?   n277 

Any discussion of unfunded mandates in the context of private actors is somewhat incongruous. In this Part, I first 

confront that incongruity by considering whether the regulation of benefit plans shares any of the defining characteris-

tics of unfunded intergovernmental mandates. I then analyze the normative objections made against unfunded intergo-

vernmental mandates and consider whether those objections have any explanatory power in the context of benefits plan 

regulation. I conclude by showing that increased process controls of the type contained in UMRA pose an affirmative 

threat to the goal of a cohesive and efficient national benefit regulatory scheme. 

 

A. PRIVATE SECTOR MANDATES--TAKING OFF THE HAT 

Private sector legislation received little attention during the policy debates on unfunded mandates in the early 

1990s. Even the initial versions of UMRA applied only to intergovernmental  [*245]  regulation.   n278 During the 

legislative process, though, Congress extended some of UMRA's provisions to private sector regulation.   n279 But, 

the extension did not occur because of structural or theoretical similarities between unfunded intergovernmental man-

dates and unfunded private sector mandates. No consideration was given to whether such similarities exist. Instead, 

concerns were raised that, if it were effective in limiting unfunded intergovernmental mandates, UMRA would confer 

competitive advantages on subordinate governmental units.   n280 In the provision of services, such as garbage collec-

tion, where both compete, minimizing the regulatory burden imposed upon states and localities would come at the ex-

pense of the private sector. The drafters of UMRA, however, did not limit the statutory definition of a private sector 

mandate to situations where governmental entities compete with the private sector. 

In this subpart, I consider how the definitions of unfunded intergovernmental mandates, which have been devel-

oped by the commentators, might apply to benefit plan regulation. Given the various definitions used to identify un-

funded intergovernmental federal mandates,   n281 it would be overly optimistic to expect the process to be a simple 

one in an area as complex as employee benefit plans. The analysis, however, does reveal the very limited extent to 

which principled reasons exist to treat federal regulation of private sector employee benefit plans as the equivalent of 

unfunded intergovernmental mandates. 

1. Direct Order Regulation. As part of its study of mandates, the United States Advisory Commission on Intergo-

vernmental Relations (ACIR)   n282 developed a broad definition of what constitutes an unfunded intergovernmental 

mandate. Its definition includes any  [*246]  federal action that increases the financial burdens on subordinate gov-

ernments or limits their sources of revenue.   n283 ACIR then categorized legislative initiatives and other federal ac-

tions into six groupings, according to the effect the initiatives have on subordinate governments.   n284 The first cate-

gory consists of "direct orders"--the class of regulation that most obviously falls within the definition of a mandate.   

n285 Within this category are: legislation of general applicability;   n286 requirements that subordinate government 

actions meet certain standards;   n287 and directives that subordinate governments regulate private parties.   n288 

In comparison, Professor Adler advocates the use of a two-part test, which results in a much narrower definition, to 

evaluate whether governmental actions constitute mandates. The Adler test requires both that (1) "the issuer [has] legal 

authority to impose"   n289 and (2) "the recipient bears a legal duty to obey. . . the dictates of the mandate. . . ."   n290 

The first prong, requiring legal authority to regulate, may have some limiting effect on public sector legislation. There, 

the pendulum may be swinging toward increased recognition of constitutional protection of state rights.   n291 But 

given the very broad scope of the federal government's authority to regulate private actors, the "authority to regulate" 

prong is unlikely to exclude any regulation that foreseeably might be imposed upon private sector employee benefit 

plans. In fact, there have been relatively few challenges to Congress's authority to impose the types of regulation  

[*247]  it has enacted in ERISA and subsequent amendments, and none of those challenges have been successful.   

n292 

Conceptually, Adler's "legal duty to obey" appears to be the unifying concept underlying ACIR's grouping of ac-

tions that constitute "direct orders." While not stated explicitly, each of the regulatory approaches grouped together as a 

direct order is one where the states have no discretion whatsoever in whether to comply. Not all commentators would 

agree that the diverse range of federal regulations in this rather broad categorization clearly constitute unfunded inter-

governmental mandates.   n293 But, even conceding that point, the definition does not sweep in any benefits regula-

tion. 
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The current regulation of private sector benefit plans contains no counterpart to direct orders that require com-

pliance of lower governmental entities. Here, the analytical value of the distinction I have drawn between plan sponsor-

ship regulation and plan content regulation becomes clear. Plan level reform efforts, such as those undertaken as part of 

President Clinton's national health care plan or by President Carter's Commission on Pension Policy, that would have 

required employers to offer benefit coverage have been soundly defeated.   n294 Those types of legislation would have 

had the same effect, in the sense of requiring compliance, on private employers as direct orders have on lower levels of 

government. But, in the absence of plan sponsorship regulation, no federal legislation directly imposes a "legally enfor-

ceable requirement[]"   n295 that employers sponsor pension or health care plans. In other words, federal law does not 

impose any plan level mandates on the private sector. 

 [*248]  Yet, the discussion in Part III proves that plan content regulation does impose significant obligations upon 

employers vis-a-vis the benefit plans they voluntarily offer. If an employer chooses to sponsor a pension plan, that plan 

must meet REA's requirements regarding the notification, limited waiver, and availability of spousal annuities.   n296 

Nearly every employer-sponsored health care plan   n297 must meet the COBRA continuation requirements, is subject 

to HIPAA's limitations on the exclusion of coverage for pre-existing conditions, and must provide the benefits pre-

scribed by NMBPA and MHPA.   n298 And, if an employer seeks the favorable federal tax treatment accorded to 

qualified plans, the employer's plans must meet the extensive requirements of the I.R.C., including the nondiscrimina-

tion requirements   n299 and the withholding and informational obligations imposed on certain types of plan distribu-

tions.   n300 

It is these types of regulatory provisions that might be condemned as unfunded federal mandates imposed upon the 

private sector and that appear to fall within the terms of UMRA as well as the proposed extension of UMRA.   n301 

But none of these regulatory provisions require employers to offer benefit plans, and employers may avoid the regula-

tion entirely by choosing not to sponsor any benefit plans. Therefore, none of the existing plan content regulation would 

constitute a direct order mandate within ACIR's  [*249]  framework of analysis.   n302 Plan content regulation also 

fails the Adler two-prong test because it does not impose an unavoidable legal duty to obey upon private sector employ-

ers.   n303 

2. Benefit Level Tax Incentives and Unfunded Mandates. Three of ACIR's remaining five categorical definitions of 

mandates are worth considering because there are some similarities between the types of legislation encompassed by 

those categories and the benefit level tax incentives and related compliance legislation that occurs in the employee ben-

efits context.   n304 Those three categories are: (1) conditions of aid; (2) tax policy provisions; and (3) "incidental and 

implied federal policy impacts."   n305 The first category, conditions of federal aid, includes federal programs such as 

Medicaid, in which the states may decline to participate.   n306 But, if subordinate governmental entities do choose to 

participate in those programs, their receipt of federal aid for the programs is conditioned upon compliance with the pro-

grams' requirements.   n307 Some critics of unfunded intergovernmental mandates agree with ACIR and argue that at 

least some conditions of aid should be considered mandates.   n308 

The second category, federal tax policy provisions, has generated some controversy in the definitional arena.   

n309 ACIR's argument in favor of treating federal tax policy provisions as unfunded intergovernmental mandates rests 

upon the premise that, by preempting  [*250]  some sources of taxation, imposing limits on the use of tax-favored 

borrowing instruments, or modifying the federal deductibility of taxes imposed by subordinate governmental units, fed-

eral tax legislation affects the revenue-raising alternatives available to state and local governments.   n310 The result-

ing negative, direct financial impact has the same effect in reducing the financial resources available for use by a subor-

dinate governmental entity in pursuing its own priorities as a direct order requiring the entity to use its resources for a 

program it would not undertake on its own initiative. 

The third relevant category is the most general and extends to "incidental and implied federal policy impacts."   

n311 ACIR includes in this class of regulation those measures that "impose[] additional financial burdens on states and 

localities."   n312 Recall that ACIR's definition of an unfunded intergovernmental mandate extends to any federal ac-

tion that increases the financial burdens on subordinate governments or limits their sources of revenue.   n313 There-

fore, this category of policy impacts, which is actually the last of ACIR's six categories, sweeps in legislation that im-

poses costs on subordinate governmental actors but does not fall within any of the more specific categories. Its breadth 

then is almost as wide as is the scope of intergovernmental regulation. This arguably encompasses everything from im-

migration regulation, to food stamp programs, to costs attributable to delays in the promulgation of administrative regu-

lation.   n314 
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Professor Adler rejects all three categories on the basis that none of the regulation embraced by these categories 

meets the second prong of his test. In no case does the regulation impose an unavoidable legal duty upon subordinate 

government entities. In the case of conditions of aid, lower levels of government always retain some discretion over 

whether to participate in these types of federal programs.   n315 Similarly, in the federal tax policy category, he argues 

that treating preemption of revenue sources as an unfunded  [*251]  mandate is inappropriate because such preemption 

imposes no duties upon subordinate governments.   n316 The remaining tax policy provisions simply function to re-

duce existing or expected federal subsidies.   n317 Again, because the tax policy provisions do not require states or 

localities to take specific actions, Professor Adler rejects ACIR's categorization of those provisions as unfunded man-

dates even though they have a direct financial impact upon the governmental entities.   n318 Finally, he dismisses the 

policy effects as being involuntary or deriving from the basic obligations of subordinate governments.   n319 

To begin with the first of these three ACIR categories, some parallels superficially exist between conditions of aid 

and the regulation of private sector employee benefit plans. At one level, some of the programs are similar because, for 

example, both Medicaid and employment-based health care plans provide coverage for health care services. On a more 

structural level, the nature of the regulation in the two areas is somewhat alike. Medicaid regulation essentially says to 

the states: "If you want to provide Medicaid benefits to your constituents, you must meet the following requirements." 

In the private sector, ERISA says to employers: "If you want to provide health care benefits to your employees, you 

must meet the following requirements." Once one looks beyond these superficial similarities, though, it becomes ob-

vious that, even if one accepts that conditions of aid constitute unfunded intergovernmental mandates, no parallel prin-

cipled reasons call for equivalent categorization of ERISA's requirements. Under ACIR's categorization, conditions of 

aid share coercive characteristics based in the partial federal funding of the programs that form the basis for the condi-

tions of aid. But the unfunded plan content regulation in Title I of ERISA does not share those coercive characteristics. 

Unlike the conditions of aid provided to the states, employers receive no direct funding for their sponsorship of em-

ployee benefit plans. Under ERISA's plan content regulation, there are no grants  [*252]  to decline, no baits to draw 

employers into a bait-and-switch program, and no coercive crossover sanctions.   n320 The ERISA regulation simply 

sets minimum standards of conduct for private sector benefit plans. Thus, whether one accepts Professor Adler's posi-

tion that conditions of federal aid do not constitute unfunded mandates, or distinguishes between programs that impose 

conditions of federal aid and private sector benefit programs, ERISA's provisions do not qualify as unfunded mandates 

under this category. 

Turning to the I.R.C. regulation of employee benefit plans, there is also a very real sense in which the dozens of 

requirements that a plan must meet in order to qualify for favorable tax treatment   n321 simply "feel" like mandates. 

This is particularly true if one agrees with Shakespeare and reads his comment about roses and names to mean that ter-

minology matters less than one's instinctive ability to recognize similarities.   n322 After all, the positive nature of the 

benefit level I.R.C. regulation requires plans to take actions or offer benefits they otherwise would not. As discussed in 

Part III, REA requires plans to grant spousal annuities, to limit waivers of those annuities, and to provide information 

about them.   n323 The UCA requires plans to withhold taxes, meet informational requirements, and make asset trans-

fers.   n324 The nondiscrimination requirements require plans to cover classes of employees such that the plan is not 

too favorable to  [*253]  highly paid employees.   n325 Those requirements also set standards for the allocation of 

benefits among employees who participate in a benefit plan.   n326 COBRA requires plans to permit people who are 

no longer employees or dependents of employees to maintain their plan coverage for minimum periods, and the three 

1996 health care acts require plans to provide specific benefits.   n327 Looking to the ACIR principles, the almost $ 87 

billion in federal tax expenditures for tax-favored retirement savings and the $ 76 billion devoted to health care   n328 

provide the basis for some of the more compelling arguments that plan content regulation shares some characteristics 

with unfunded intergovernmental mandates. If one believes, when federal grant programs containing conditions of aid 

"are so large and so entrenched that it is fiscally and politically impossible to turn them down,"   n329 that those pro-

grams should be classified as unfunded mandates, the rationale may stretch to I.R.C. plan content regulation. Again, 

using the Medicaid parallel, it might be just as difficult for General Motors to forfeit the tax incentives provided to 

qualified benefit plans as it would be for a state to forfeit federal grants under Medicaid.   n330 Commentators are in 

universal agreement that the elimination of the tax subsidy for qualified pension and health care plans would have a 

significant effect on the sponsorship of those plans, particularly of pension plans.   n331 

Similarly, ACIR believes that "bait and switch" programs constitute mandates.   n332 The theory is that by pro-

viding incentives, such as funding or low levels of regulation, federal legislation baits lower governmental units into 

taking part in programs they otherwise would not join.   n333 Once the cities or states have devoted  [*254]  re-

sources to the program and terminated their own parallel programs, Congress decreases the funding or increases the 
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regulatory burden associated with the program.   n334 At that point, the cities or states are locked into participating.   

n335 

Compare the plan content regulation imposed through the mechanism of the nondiscrimination requirements.   

n336 Regulatory changes imposed after TRA '86 significantly increased the potential burdens of complying with the 

I.R.C.'s nondiscrimination requirement.   n337 A number of caps, such as the ones on includable compensation, on 

permitted benefits, and on maximum funding, reduce the incentives for employers to sponsor qualified benefit plans.   

n338 Arguably, by offering generous tax incentives to employers for voluntarily establishing employee benefit plans, 

and then later increasing the regulatory burden and decreasing the value of the tax incentives, Congress has baited and 

switched employers. Thus, the switch leaves affected employers with little choice but to continue offering the plans--in 

effect, imposing a mandate on employers.   n339 

Another argument that the benefits-related tax regulation creates an unfunded mandate relies on ACIR's view that a 

variety of tax policy provisions constitute unfunded intergovernmental mandates. If a benefit plan fails to comply with 

the extensive plan content regulations that impose minimum plan terms,   n340 the plan forfeits the valuable tax incen-

tives and is far more costly for the employer to sponsor. Thus, the tax regulation directly affects the financial status of 

plans. This is similar to the way in which federal  [*255]  deductibility of state and local taxes affects the financial 

status of those subordinate governmental entities. 

Finally, the application of the policy-effects argument to benefit plan regulation is similar to that just discussed with 

respect to tax policy. If federal policies with incidental and implied financial impacts on subordinate governmental ac-

tors constitute unfunded mandates, then terminology and instinct could lead one to believe that plan content regulation 

imposes unfunded mandates on private employers. After all, Part III of this Article easily supports the argument that the 

array of regulation, from REA to COBRA, "imposes additional financial burdens on [private employers and the benefit 

plans they sponsor.]"   n341 

Therefore, there are a variety of ways in which the tax incentives for benefit plan sponsorship give rise to circums-

tances that ACIR would categorize as an unfunded mandate, where the mandate arises as a result of regulation applied 

to subordinate governmental entities. Yet, under the Adler test, which requires that a regulatory action must impose a 

legal duty to obey, none of the intergovernmental regulations displaying these effects would constitute mandates. Simi-

larly, the noncompulsory nature of the tax regulation in the benefits area is inconsistent with his belief that mandates 

only exist where legislation imposes a legal duty to take action. The real question then is the extent to which the paral-

lels between the effects of plan content regulation and intergovernmental regulation, which are highlighted by the ACIR 

categorizations, actually provide principled reasons for treating plan content regulation of employee benefit plans as 

unfunded mandates. 

First, return to the basic definition of an unfunded intergovernmental mandate used by ACIR. That definition in-

cludes any federal action that increases the financial burdens on subordinate governments or limits their sources of rev-

enue.   n342 And, it is only that very broad definition that permits the sweep of the three later categorizations. Perhaps 

such a broad definition makes sense for intergovernmental regulation where the real argument is between unfunded or 

partially funded regulation on the one hand and fully funded  [*256]  regulation on the other.   n343 But when applied 

to private sector employee benefits legislation, the definition has no such limiting effect. All such private sector regula-

tion, whether at the benefit level or the plan level, imposes financial burdens on employers and the benefit plans they 

sponsor. The definition fails to limit in any way the subset of regulation to which it applies. The concept of what is an 

unfunded mandate becomes coextensive with the concept of governmental regulation, and viewing benefits regulation 

as an unfunded mandate adds nothing new to the equation. If one argues that unfunded mandates in the benefits arena 

are normatively problematic, the argument seems almost Epsteinian in its breadth.   n344 If there is a specific subset of 

plan content regulation that shares the problematic characteristics of unfunded intergovernmental mandates, a far more 

finely tuned definition than that of ACIR is required to identify that particular subset. 

But, in the end, the most compelling argument against viewing the federal tax subsidy as an unfunded mandate is a 

practical argument. Every basic definition of an unfunded intergovernmental mandate, even the ACIR definition, en-

compasses only regulation that "imposes additional financial burdens on states and localities."   n345 It is those cost 

burdens that gave rise to the vehement objections to unfunded intergovernmental mandates expressed by leaders of the 

burdened governmental units.   n346 Commentators have criticized UMRA and the entire unfunded mandates debate 

on the basis of some data that indicate federal mandates do not impose net costs on subordinate governmental units.   

n347 Similarly, in the benefits arena, it would turn the concept of an unfunded mandate on its head to suggest that tax 

incentives, which lower the cost of providing employee benefit plans, constitute unfunded mandates. 
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3. The Compliance and Implementation Approach. Writing in the context of environmental regulation, Professor 

Dana takes quite  [*257]  a different approach to the question of what constitutes an unfunded mandate. He focuses on 

legislation that requires subordinate levels of government (1) to comply with minimum standards (compliance man-

dates) or (2) to implement federal regulatory programs (implementation mandates).   n348 The distinction is useful in 

the environmental arena because it mirrors the approach taken recently by the Supreme Court in considering the consti-

tutionality of federal directives.   n349 According to Professor Dana's analysis, although unfunded federal compliance 

mandates probably are safe from a Tenth Amendment challenge, some unfunded implementation mandates may so im-

pinge upon notions of federalism as to be unconstitutional.   n350 

Obviously, neither the concept of implementation legislation nor the constitutional analysis has any application to 

regulation of private sector employee benefit plans.   n351 And, while benefits regulation does require plans to comply 

with minimum standards, the same can be said of nearly every regulation imposed on the private sector. Therefore, 

while Professor Dana's analysis may be useful in evaluating the constitutionality of intergovernmental regulation, it 

does not contribute to an understanding of which types of governmental regulation of the private sector should be con-

sidered unfunded mandates and which should not. 

4. Conclusion. One way to approach the question of whether regulation of private sector benefit plans constitutes an 

unfunded mandate would be to look to one's instincts. But one's instincts  [*258]  might lead one to either end of the 

definitional spectrum. From one perspective, the vast array of regulatory provisions impose an equally vast array of 

requirements upon benefit plans. Benefit plans must meet all the terms of the I.R.C. in order to realize the advantage of 

the tax preferences granted to qualified benefit plans. And, nearly every employment-based plan that provides any type 

of benefits for a broad spectrum of employees must meet the standards set forth in Title I of ERISA. If "mandates" are 

burdensome requirements, then plans are reasonable in viewing ERISA and the I.R.C. as imposing mandates. Yet, while 

resort to the pejorative term, "mandate," to describe private sector regulation may be of rhetorical value to those who 

oppose all federal regulation, it adds nothing of substance to the debate. 

On the other end of the spectrum, the notion of designating as mandates those regulatory requirements that incide 

upon the private sector seems downright silly. Almost by definition, regulation of nongovernmental actors imposes 

costs and requires or provides incentives for efforts those actors would prefer to avoid. Otherwise there would be little 

need for such legislation. Yet, outright dismissal of the premise that private sector regulation bears some similarity to 

unfunded intergovernmental mandates might be a bit hasty. 

A more useful analytic approach, which I engaged in above, is to determine whether federal regulation of private 

sector benefit plans shares any of the characteristics of unfunded intergovernmental mandates. This analysis is compli-

cated by the varied definitions offered by commentators. One sorting principle that has unique application in the bene-

fits area, though, is the distinction between plan sponsorship regulation and plan content regulation. One may question 

the extent to which the analytical work regarding intergovernmental unfunded federal mandates should be extended to 

regulation of the private sector.   n352 But the quality of plan sponsorship regulation as a mandate--an absolute re-

quirement that employers offer benefit plans they otherwise might choose not to provide--is not terribly problematic. 

Yet, currently such regulation  [*259]  simply does not exist in either the health care or the pension field. Whenever 

such regulation has been proposed, it has been soundly defeated.   n353 

In contrast, the existing regulation of benefit plans incides at the benefit level. Part III categorized and critiqued 

much of that regulation, particularly as it has been expanded since the enactment of ERISA. As part of the critique, I 

demonstrated that regulation does impose significant compliance burdens and related costs upon private sector benefit 

plans. I also discussed the tax advantages that flow to qualified benefit plans. But in this section, I have shown that none 

of the characteristics of plan content regulation are similar enough to the problematic characteristics of regulation that 

imposes unfunded intergovernmental mandates to justify categorizing the two types of regulation together. 

In sum, I have "taken the hat off" the rhetoric and evaluated the efforts directed at plan level and plan content regu-

lation. My analysis reveals that the voluntary nature of plan sponsorship should act as a gating criteria for the definition 

of what constitutes an unfunded mandate. Thus, there simply is no principled definitional reason to treat benefit level 

requirements as unfunded mandates. 

 

B. MANDATES AND "VOLUNTARY" PLAN SPONSORSHIP--THE TRUTH IS FALSE AND LOGIC LOST 

This subpart begins by considering the political choice theory explanations for why unfunded intergovernmental 

mandates are enacted and the related normative objections to those mandates. I then evaluate whether the concepts de-

veloped in the unfunded mandates literature explain the existing patterns of benefit regulation. 
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1. The Standard Criticisms of Unfunded Mandates. As noted above,   n354 commentators who are troubled by the 

structural problems  [*260]  they see in unfunded intergovernmental mandates tend to focus on two primary concerns. 

First, they worry about political accountability, or more precisely the lack thereof, of legislators who enact unfunded 

mandates. Second, they are troubled by the inefficiencies inherent in interfering with local preferences. 

a. Political Accountability. The normative argument that legislators who enact unfunded mandates are not held po-

litically accountable for the mandates depends upon the ability of legislators to separate the political benefits and costs 

of the legislation. With respect to the political benefits, public choice theory posits that federal legislators support un-

funded mandates in response to the preferences of organized interest groups who stand to benefit from the mandates.   

n355 The interest groups recognize the responsiveness of the legislators and confer political benefits in return.   n356 

The break in the linkage between political costs and benefits exists because the enacting legislators do not have to raise 

taxes or cut other programs in order to fund the mandated program. Instead, that responsibility is left to the subordinate 

governmental entity that also is charged with implementation of the mandate.   n357 

On the cost side of the equation, public choice theory assumes that rank-and-file voters, who will bear a significant 

portion of the costs of the mandate, will not have the economic incentive to understand or to investigate the true source 

of the tax increase or the reduction in alternate programs used to fund the mandated program.   n358 Instead, informa-

tional disparities between the interest group members and the rank-and-file voters cause the rank-and-file voters to hold 

representatives of the subordinate governmental entity responsible for the tax increase or program reduction.   n359 In 

the end then, the federal legislators reap the political benefits of  [*261]  enacting the mandate, and, at the same time, 

avoid the political costs associated with funding the mandate.   n360 

If one accepts the implicit assumption that political accountability serves as a standard for determining the norma-

tive desirability of regulation, then the foregoing public choice model states a strong case against unfunded intergo-

vernmental mandates.   n361 The next question, though, is how the concepts apply in the benefits context. One might 

expect that when regulation imposes substantial costs upon the private sector, instead of upon uninformed rank-and-file 

voters, the private sector frequently would have sufficient incentive to inform itself about the costs associated with the 

regulation and engage in effective monitoring of political agents. This would preclude problems of political unaccoun-

tability. 

In the benefits area, for example, one logical assumption to begin with is that benefit plans and sponsoring employ-

ers bear the costs of the types of regulation discussed in Part III. Consider first the situation of large employers, who are 

more likely to sponsor plans than are small employers.   n362 It is reasonable to assume that those large employers 

have effective lobbyists and have both the ability and economic incentive to overcome any agency and informational 

problems. While small employers are less likely than large employers to sponsor benefit plans, the sheer number of 

small employers means they too constitute an important category of plan sponsors.   n363 Even among small employ-

ers, though, one would expect to see effective lobbying through industry and other associations. Therefore, it is reason-

able to believe that employers and plan representatives recognize the costs associated with regulation and hold enacting 

legislators politically accountable. 

The patterns I identified in Part III, however, appear inconsistent with these expectations. Employers have been ef-

fective in avoiding plan sponsorship regulation. But, as I showed above, plan content  [*262]  regulation carries with it 

significant costs. Therefore, one would expect employers to oppose plan content regulation as well as plan sponsorship 

regulation. The problems of inefficiency, ineffectiveness, and even counter-productivity, which the commentators have 

identified, reinforce this expectation. The reality, though, is that extensive plan content regulation has been enacted on a 

regular basis.   n364 

One explanation for this dichotomy between the enactment of plan sponsorship regulation and plan content regula-

tion, which is consistent with the political unaccountability explanation, lies with who ultimately bears the cost of regu-

lation. And, the assumption that benefit plans and sponsoring employers bear the cost of plan content regulation is 

probably incorrect. Instead, it is likely that benefit plans and employers who sponsor plans bear a relatively small por-

tion of the costs associated with plan content regulation. According to some studies, employers shift an average of more 

than eighty percent of the government-mandated benefit taxes to employees by reducing cash compensation.   n365 

Because of that cost shifting, it is useful to separately consider the effects of plan sponsorship regulation and plan 

content regulation. In the absence of plan sponsorship regulation, the scope of benefit plan offerings depends in signifi-

cant part upon the extent to which employees wish to trade cash compensation for some form of deferred or other 

non-cash compensation.   n366 Plan sponsorship regulation removes the element of choice from the employees. For 

example, assume the simplest case of a mandate requiring employers to provide coverage under a basic health care plan. 



Page 20 

34 Ga. L. Rev. 195, * 

Employers have indicated, consistent with theorists' expectations, that they would shift a significant portion of the costs 

of such coverage to employees by reducing cash compensation or by decreasing or even  [*263]  terminating an em-

ployer-sponsored pension plan.   n367 But when faced with expensive plan level mandates, such as the provision of 

basic health care coverage, employers may be unable to pass all of those costs on to workers. Alternatives are for the 

employers to absorb temporarily some or all of the costs, or to shift them to customers in the form of higher prices. 

Where the economics do not permit complete shifting of the costs, however, the final result may be a reduction in em-

ployment levels, especially among low-wage workers. 

In essence, this is a variation of the argument that divides economists regarding the effect of increases in the mini-

mum wage. On one side is the theory that raising the cost of low-wage, low-skilled workers results in reductions in the 

current employment of those workers, inhibits job growth in entry-level jobs, and causes employers to shift to more 

productive, higher skilled workers.   n368 Controversy exists though because some empirical work contradicts the 

theory. The most contentious recent study is that conducted by economists David Card and Alan Krueger.   n369 

Though others have strongly criticized their methodology, Card and Krueger conclude that minimum wage increases do 

not negatively affect employment levels in any systematic way.   n370 A similar controversy erupted during the na-

tional debate over President Clinton's proposed Health Security Act. While there was significant disagreement over the 

scope of the expected loss of jobs, economists seemed to be in general agreement that requiring employers to provide 

health care coverage would result in some decrease in employment.   n371 

 [*264]  Another possibility is that, because of the high costs associated with plan level mandates, employers 

might expect it to be far more difficult than in the context of incremental benefit regulation to pass the costs on to em-

ployees or customers or to absorb those costs even temporarily. Although given enough time employers may be suc-

cessful in shifting the costs, the disruption in terms of adjustments in the composition of the workforce and other busi-

ness relationships might be significant. Finally, when regulation incides at the benefit level, employers retain the right, 

should it become impossible to shift the cost burdens, to avoid the regulation altogether by terminating benefit plans or 

shifting to a type of plan subject to a lower level of regulation.   n372 No such possibility exists with plan sponsorship 

regulation. Thus, employers probably have a far stronger interest in monitoring and objecting to legislation imposing 

plan sponsorship regulation as compared to plan content regulation. 

In contrast, employers may have a much easier time shifting to employees the significant, but much lower, cost of 

incremental plan content regulation. Assume, for example, that an organized interest group desires enactment of a 

measure requiring employers to provide a certain benefit under voluntarily sponsored plans. Examples might include 

mental health benefits   n373 in the health care area or a pre-retirement survivor annuity   n374 in the pension area. 

One possible explanation for enactment of such requirements is that legislators enjoy the political benefits that flow 

from responding to the interest group. While one might expect the plans, employers, and interest groups to bear the 

costs associated with providing the required benefits, in actuality, the employees who participate in the regulated plans 

bear the costs. 

 [*265]  As with the basic public choice model, it is reasonable to assume that significant informational disparities 

exist between the interest group and the broader employee population. Data indicates that employees do not even under-

stand the basic terms of their employer-sponsored benefit plans.   n375 It is rational then to postulate that employees 

generally do not recognize that they bear the costs, through reductions in wages or other benefits, of benefits enjoyed by 

small groups of their peers.   n376 The result, of course, would be that federal legislators avoid political accountability 

by providing benefits to the organized interest group without being held responsible for the costs borne by the broad 

employee population. 

REA's gender equity amendments offer an interesting opportunity to consider another application of this theory. 

First, REA's spousal annuity provisions, which might be viewed as requirements for and increased protection of benefits 

for non-employees, were justified on the basis that they recognized the economic value that employers and employees 

derive from domestic partnerships.   n377 Even to the extent this is a valid justification, however, the gender  [*266]  

equity provisions only require plans to recognize the economic value of a rather narrowly defined and socially favored 

subset of domestic partnerships--those represented by traditional marriages that have lasted at least one year, and, even 

then, only where the couple was married at the time the employee retired.   n378 The provision of survivor benefits to 

unmarried partners, to newly married spouses, and to other survivors exists only if a plan sponsor chooses to include 

those benefits or if employees are willing and able to demand them. As such, perhaps REA does reflect a legislative 

response to an organized constituency where significant portions of the costs are spread in an indirect and unrecognized 

way among the general employee population.   n379 
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Furthermore, to the extent that REA has had only limited success in addressing gender equity concerns among re-

tired women, one also might argue that REA largely is a symbolic law,   n380 and a costly one at that. Elderly women 

continue to suffer economic hardships during their retirement years in significantly greater numbers than elderly men. 

Yet, Congress can point to REA as evidence of its concern with issues of gender equity in employment and aging. Thus, 

Congress justifies inaction in addressing the underlying problems of gendered earning disparities among the employed 

and the relative lack of retirement planning options for women who do not participate in the paid workforce or who ex-

perience substantial breaks in employment. Finally, consider the cohort actually protected by REA--those relatively 

advantaged spouses who are married to someone with an employment-based retirement plan and who are wealthy 

enough to be able to elect lower current retirement benefits in exchange for survivor protection. By addressing the needs 

of that particular group through REA, Congress may effectively have silenced the less politically  [*267]  powerful 

cohorts who have no such access to private sector retirement benefits through a spouse and who continue to struggle 

against disparities in income and employment opportunity. 

The political accountability arguments, then, offer one explanation for the divergence in success between benefit 

level and plan sponsorship regulation. Employers, who one would expect to have both the ability and the incentive to 

inform themselves about benefit plan regulation and to oppose it where it is contrary to their interests, arguably do just 

that. But they only have strong economic incentives to engage in this type of monitoring vis-a-vis plan sponsorship reg-

ulation. In contrast, employers are able to shift the costs associated with plan content regulation to their employees and 

have little or no incentive to monitor or oppose it. Thus, the very type of regulation for which legislators are least likely 

to avoid political accountability is the type of regulation that does not get enacted. 

The final contribution of the political accountability analysis in terms of benefit plan regulation is in providing a 

potential explanation for the vagueness often found in the legislative enactments. Each of the substantive amendments 

discussed in Part III left interpretative problems to be resolved through time-consuming, frustrating, and costly litiga-

tion. It would be extraordinarily naive to think that statutory provisions could be drafted clearly enough to preclude all 

litigation. As noted above,   n381 however, the benefits arena is one where Congress has explicitly chosen to write 

ambiguous legislation and to delegate significant responsibility for developing standards to administrative agencies. 

Critics charge that the agencies themselves have been slow to provide guidance and have avoided altogether some im-

portant and controversial questions.   n382 

Proffered explanations for such legislative behavior run the gamut from an intent to leave technical guidance to the 

expertise of administrative agencies   n383 to the use of ambiguities to avoid political  [*268]  accountability.   n384 

In the benefits context, a desire to avoid political accountability may indeed be a factor that contributes to the pattern of 

ambiguity. Legislators might be able to satisfy the demands of an organized interest group by appearing to meet its 

needs through, for example, regulation requiring plans to permit terminated employees to continue their health care 

coverage for a period of time. By leaving ambiguities in the regulation, legislators may be able to increase the political 

benefits they receive from the interest group because interest group members may not realize that the provisions fail to 

meet some of their goals.   n385 At the same time, the ambiguities might increase the informational disparities between 

the interest group and the broader employee population that ultimately bears the cost burden. 

b. Imposition on Priorities. Another objection commentators bring to bear against unfunded mandates is that the 

unwanted requirements interfere with local preferences.   n386 In the context of intergovernmental mandates, the di-

alogue reflects concerns with federalism by speaking in terms of the impairment of "the choice value of autonomy"   

n387 and a "regime of commandeering authority."   n388 By imposing uniform national standards, an unfunded federal 

mandate both diverts resources from programs with stronger local support and reduces the variety of state-level pro-

grams.   n389 In addition to impinging upon political autonomy, critics allege that unfunded mandates may decrease 

social welfare by displacing highly valued local programs with less-valued mandated programs.   n390 Similarly, inef-

ficiencies allegedly result because the federal legislators who enact mandates are not held accountable for  [*269]  the 

cost of the mandates,   n391 and subordinate governments have little enthusiasm for implementing programs they view 

as having low priority.   n392 These criticisms are undermined, though, to the extent that the mandates reflect the pre-

ferences of local constituencies.   n393 

Professor Zelinsky argues that the mandated programs do not reflect the priorities of lower governmental entities 

and their constituents.   n394 If local support is strong enough to cause the lower governmental units voluntarily to 

provide the service in question, interest groups have no reason to seek relief at a higher governmental level.   n395 A 

corollary of this reasoning is the admission that unfunded federally imposed programs only divert local resources if the 

subordinate governmental unit would not have provided the service in the absence of the mandate.   n396 The effect of 
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the mandate is superfluous   n397 unless, by imposing threshold or administrative requirements not in accordance with 

local preferences, the mandate increases the cost of providing the service.   n398 

In comparison, regulation of private-sector benefit plans obviously does not implicate the expectations of political 

autonomy that flow from federalism. The dialogue about efficiency concerns might provide some insight into benefits 

regulation. In critiquing the argument that the lack of market constraints may permit the enactment of inefficient un-

funded intergovernmental mandates, Professor Adler states that the "argument proves too much."   n399 His  [*270]  

view is that equivalent inefficiencies exist in any regulation imposed upon the private sector because such regulation is 

usually unfunded.   n400 He concludes that the generality of the indictment means that the efficiency analysis has no 

particular power in explaining the problems associated with unfunded mandates except with respect to public funds 

spent on public goods and services.   n401 

Integrating the efficiency argument with the political accountability concerns, however, has some potential expla-

natory power for the observed normative problems with plan content regulation. In the absence of regulation, an em-

ployer would be expected to provide a benefit plan tailored to the preferences of its employees. As in the case of inter-

governmental mandates, one can hardly imagine interest groups mobilizing to seek benefits already widely available 

from private sector plans. But, where the costs are shifted to employees in the form of reductions in other benefits, plan 

content regulation simply displaces benefits more highly valued by employees with less valued benefits. The inefficien-

cies that result from the imposition of mandates in place of employee priorities are those that Professor Adler recognizes 

as resulting from all unfunded regulation.   n402 An absence of political accountability, however, may permit the im-

position of additional inefficiencies. 

Assume a legislator is confronted with an organized interest group that is seeking the extension of mental health 

benefits or a prohibition on exclusions based upon a pre-existing condition for maternity benefits. Based upon the ex-

pectations developed above,   n403 the legislator may act opportunistically. She can capture the political benefit of 

responding to the interest group, and she will not bear any political costs because the financial burden of the regulation 

will fall on the broader employee population, who will not hold her accountable. The political accountability argument 

finds this outcome problematic because it results in regulation that may be inconsistent with notions of representative 

government. 

 [*271]  At the same time, though, it is reasonable to posit that such regulation is more likely to be inefficient than 

regulation where effective monitoring of the political agents takes place. After all, the interest group has an incentive to 

maximize the scope of the desired coverage. But, because it expects to bear a relatively small proportion of the costs, 

the interest group has less incentive to monitor the substantive and administrative costs. Similarly, to the extent they 

expect to pass along the costs of benefit level mandates to the employees, employers and plan administrators have little 

incentive to monitor the efficiency of those mandates. The same informational disparities that prevent the general em-

ployee group from holding legislators politically accountable for plan content regulation also will prevent them from 

monitoring the efficiency of that regulation. 

2. Alternative Explanations for Legislative Patterns. Not all scholars accept that unfunded intergovernmental man-

dates are structurally unsound. Some commentators question the public choice theory's expectations regarding monitor-

ing and informational problems   n404 as well as the notion that legislators will tend to act opportunistically.   n405 

After eliminating the factors that result in an absence of political accountability, these critics then offer alternative ex-

planations for the enactment of unfunded intergovernmental mandates. This subpart examines the alternatives suggested 

by a commentator in the environmental arena and considers how those alternatives might translate into the arena of 

benefits regulation. It also suggests two other explanations for the observed legislative patterns in benefits regulation. 

a. Environmental Regulation as a Model. Professor Dana offers three alternative explanations, all of which are con-

sistent with political accountability, for the use of unfunded intergovernmental mandates. He argues that unfunded 

mandates may result from (1) differentials in resources and needs among subordinate governments, (2) the need to ad-

dress both (i) the desire of interest groups for uniform standards and (ii) the preference of regulated entities to retain 

control in the regulated area, and (3) economic  [*272]  efficiencies that result from locating fiscal and implementation 

responsibility with a single actor.   n406 The first argument is the one with the least obvious application to private sec-

tor regulation and I will leave it for last. 

To begin with Professor Dana's second argument in the environmental arena, he claims that the demand for uniform 

national regulation tends to come from environmental groups.   n407 In contrast, business entities prefer regulatory 

responsibility be located with subordinate governmental units that traditionally have been more responsive to the prefe-
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rences of industry.   n408 Professor Dana believes that unfunded mandates may reflect a compromise among the two 

preferences.   n409 

In comparison, for benefits regulation, the conflict is between federal regulation and private sector plan autonomy. 

Employees and plan beneficiaries can be expected to prefer national uniformity in the mandatory availability of bene-

fits, such as health care coverage for those who have changed jobs, or in the entitlement of surviving spouses to prere-

tirement surviving spouse annuities. The interests of employers, however, are congruent with employee interests only in 

part. Employers do exhibit a strong preference for federal regulation of benefit plans rather than state regulation. But the 

employers that sponsor regulated benefit plans also prefer to retain as much control as possible over the plans. This re-

mains true even if one accepts the argument that plans and employers are able to pass along the costs of benefit level 

mandates, and thus, have a limited interest in monitoring the enactment of such regulation. Retention of decisionmaking 

power over nonmandatory plan terms may enable an employer to shape plan benefits or administration in a way that 

gives the employer a competitive advantage. More important, siting plan administration and basic decisionmaking at the 

employer level may be perceived by employers as critical to avoiding plan sponsorship regulation. Therefore, the exist-

ing structure of private sector benefit plan regulation might represent  [*273]  a reasonable compromise, consistent 

with political accountability, between interest groups seeking minimum plan terms through the enactment of plan con-

tent regulation and the desire of employers to avoid plan sponsorship regulation. 

Even the substance of much of the existing plan content regulation might be explained by the simple notion of this 

sort of political compromise. Part III of this Article considered many of the amendments made to ERISA over the al-

most twenty-five years since its enactment. For each category of legislation, I showed that commentators have raised 

objections based on concerns with inefficiency, ineffectiveness, and even perverse effects. Public choice theorists might 

point to the consistency of these types of identified problems to support their claim that the legislative patterns result 

from political unaccountability, which in turn contributes to inefficiencies and related problems. 

An alternative explanation, consistent with political accountability, for much of the legislation is a simple one. 

Amendments to ERISA have addressed important issues. REA's gender equity provisions are one good example, while, 

the health care coverage extensions and the excise taxes on reversions provide others. It is true that none of the statutory 

provisions operate perfectly or completely to solve the problems for which they are targeted. Careful commentators, 

however, can identify similar types of issues with almost any existing legislative provision. The complexity and tension 

inherent in a flexible benefit plan system make it particularly unlikely that any legislative provision will operate per-

fectly across all categories of plans, participants, and employers. Many of the complaints raised by commentators simp-

ly do not rise to a level that would force the conclusion that this legislation, which has been effective in enhancing 

gender equity, expanding access to health care, and protecting the integrity of plan assets, is attributable to a normative-

ly undesirable system of political unaccountability. But, even to the extent that employers recognize ex ante that plan 

content regulation imposes inefficiencies, those employers may accept the regulation because of the risk of plan spon-

sorship regulation if the perceived problem goes unaddressed. 

This leads to Professor Dana's third explanation, efficiency considerations, which also may aid in explaining the 

current  [*274]  structure of benefit plan regulation. Professor Skocpol has argued that the United States failed to de-

velop European-style centralized social welfare programs because of a domestic skepticism over the ability of govern-

ment to administer such programs efficiently.   n410 In unfunded environmental mandates, Professor Dana argues that 

one would expect subordinate governmental units to utilize the most cost-effective method of administering mandates if 

they also have to raise the cost of funding the programs.   n411 Similarly, one might expect benefit plans and employ-

ers to have a greater incentive and ability to implement benefit level mandates efficiently than if the federal government 

provided health care or pension coverage. Additionally, so long as regulation occurs only at the level of plan content 

and not at the sponsorship level, individual employers remain free to choose plan types that most effectively meet the 

needs of their particular workforce or to avoid plan sponsorship altogether. The robustness of this hypothesis, however, 

depends on the extent to which either the plans and employers bear the costs of inefficiencies or the employees effec-

tively monitor the efficient operation of plans in providing benefits.   n412 

An alternative way in which regulation of plan terms may actually create efficiencies is the establishment of mini-

mum contract terms. To the extent such regulation simply reflects the outcome the parties would have reached had they 

negotiated plan terms, regulation reduces the transaction costs associated with establishing a benefit plan. After all, the 

plan content regulation is imposed in the context of one of the most complex of all federal statutes.   n413 Some por-

tion of the complexity is due to the inherently reticulated nature of the plans themselves. Assume, for example, that each 

new pension plan participant individually had to negotiate all of the details of his benefit plans. Not only would the ne-

gotiation have to address the level of the employee's benefits, but also it  [*275]  would encompass all the related de-
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tails, many of which are reflected in the discussion in Part III. To take a single example, a careful planner would con-

sider whether his benefits would include preretirement survivor annuities and the opportunity to elect a similar annuity 

upon retirement.   n414 In addition to the potential for perceived unfair differences in benefit terms, such detailed ne-

gotiations and documentation of the benefits could be expected to create significant transaction costs.   n415 

Similarly, nondiscrimination requirements may reduce the costs of transacting with newly hired employees or those 

newly eligible for plans, by making their participation automatic. To the extent disparities in bargaining power between 

employees and employers, or the repeat player status of employers, create concerns about adhesion contracts, regulation 

may be an efficient mechanism to set minimum standards. For example, even as originally enacted, ERISA set mini-

mum standards in numerous areas such as plan vesting, accrual of benefits, and nonforfeiture. These areas of regulation 

tended to reflect perceived problems with the pre-ERISA plans where, for example, employers often had established 

such onerous vesting terms that few employees ever qualified for benefits.   n416 

Finally, to return to Professor Dana's first theory, he argues that the ability of wealthy and powerful states to shift 

costs to less fortunate states, the unequal effects from changes in federal program funding, and the differences in local 

needs may help to explain why unfunded intergovernmental mandates may occur even in a fully accountable political 

system.   n417 Similarly, his theory that unfunded mandates represent the least costly regulatory alternative for some 

states is grounded upon the diversity among regulated subordinate governmental entities.   n418 These explanations of 

why  [*276]  federal intergovernmental mandates are enacted also may have power in the context of private sector 

benefit plan regulation. 

In theory, employers that sponsor benefit plans with generous terms might support legislation that requires compet-

itors to offer equally costly plans. In that way, the employers with high benefits costs avoid the competitive disadvan-

tage associated with their expensive benefit plans. In an efficient marketplace, however, those generous plans should 

reflect workers' preferences. Thus, the employers who sponsor the plans should gain a competitive advantage from 

them. If so, regulation not only would be unnecessary, it would be counter to the best interest of the employers who 

sponsor plans. 

Professor Dana's diversity argument, however, is not without some power. As discussed above, significant informa-

tional problems mean that employees do not understand and do not appropriately value their benefit plans.   n419 

Thus, employers might seek benefit level legislation requiring competitors to sponsor plans with minimum terms equiv-

alent to their plans.   n420 More generally, legislation that prevents employers from acting opportunistically by de-

faulting on or evading benefit promises will operate to the benefit of employers that do not seek to act opportunistically 

or who face constraints, such as long-term relationships with their employees, against doing so. 

b. Mandates and Raiders. There are two additional, but not unproblematic, explanations for some of the observable 

patterns in plan content regulation. Because of the tremendous value of the assets held in private sector benefit plans, 

the regulation of those plans offers a unique opportunity to utilize benefit plan regulation to meet short-term political 

demands. 

First, the size of the tax expenditure associated with employer-sponsored benefit plans makes that expenditure a 

natural target for adjustment when the national debate focuses on deficit spending. In contrast to the powerful and suc-

cessful lobbying efforts brought to bear each time someone raises the possibility of eliminating or  [*277]  capping the 

deduction for home mortgages, the regulatory pattern is one of frequent change in the benefit plan context. Evidence for 

this phenomenon can be seen in the repeated modifications made to the amount of includable compensation,   n421 

limitations on contributions and plan funding,   n422 and other factors that determine the size of the tax expenditure.   

n423 The informational problems that prevent employees from understanding the detailed terms of their benefit plans 

also provide a reasonable explanation for this legislative pattern of adjusting the tax expenditure for reasons unrelated to 

national benefits policy. In this context, the informational problems may be exacerbated by the complexities of plan 

calculations and the delay in the effects experienced by plan participants. Unlike the premise undergirding the criticism 

of unfunded mandates, though, there is no specific interest group being served here, unless one counts the federal fisc as 

an interest group. 

Second, at times legislators utilize benefit plan regulation to fund the costs of unrelated regulation. In one sense, 

this is just a more specific variant of the prior argument. But, in a subcategory of cases, the changes in plan content reg-

ulation are made to fund specific and unrelated programs rather than to achieve general changes in the level of the tax 

expenditure or federal deficit. By funding regulatory programs, Congress can avoid the application of UMRA to inter-

governmental and other mandates. One method of funding other programs is to modify benefit program regulation to 
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increase tax revenues or decrease anticipated federal expenditures, as occurred with the UCA amendments discussed 

above. 

I began by asking whether the principles developed in the unfunded mandates literature could explain the existing 

patterns of benefit plan regulation. But a thorough and careful consideration of even the broadest definition of unfunded 

intergovernmental mandates shows that the problematic characteristics of those mandates do not exist in plan content 

regulation. I have identified  [*278]  numerous differences between benefit plan regulation and the types of unfunded 

intergovernmental mandates that gave rise to the scholarship. Obviously the controversy about whether unfunded inter-

governmental mandates impinge upon federalism has no application to regulation of the private sector. Further, I have 

shown that explanations other than political unaccountability at least help to account for the observed legislative pat-

terns. 

V. LEGISLATIVE DECISIONMAKING--THE FOURTH DIMENSION CROSSED 

One of the key issues Congress always confronts when it considers broad-based benefit reform is whether to con-

tinue the voluntary character of private sector plans. The opposition that employers brought to bear against proposed 

programs for universal health care and MUPS shows their interest in defeating future plan sponsorship mandates. One 

alternative that may be politically appealing to legislators is to retain the appearance of a voluntary system, and, at the 

same time, respond to employee interest groups by enacting additional plan content requirements. The patterns of legis-

lation that followed the defeat of each MUPS and HSA arguably reflect such an approach. The question becomes 

whether evaluating new plan content regulation as a private-sector mandate and subjecting it to process constraints such 

as those in UMRA would increase the normative quality of that legislation. 

The political forces leading the criticisms of unfunded private sector mandates make none of the distinctions drawn 

here but simply advocate an expansion of UMRA's applicability to the legislative consideration of what they call private 

sector mandates. Their concern is with ensuring that full information exists about the costs of mandates and that the cost 

information receives careful consideration.   n424 Data support the need to be concerned with the costs of plan content 

regulation. Some research indicates that between 1981 and 1995, the administrative expenses of a mid-sized defined 

benefit plan increased from eight percent to thirty-three  [*279]  percent of total plan costs.   n425 One particularly 

aggressive study by the PBGC showed that for every $ 1400 an employer spends to fund defined benefit plan benefits, 

the employer will incur $ 800 in administrative costs.   n426 Other studies find far smaller effects. For example, a 

study by Hay Group estimated that administrative costs range from $ 68 per employee for plans covering ten thousand 

employees to $ 287 per employee for plans covering fifteen employees.   n427 

Regardless of the size of the burden associated with a specific regulatory proposal, though, given the complexities 

of benefit plans and the potential trade-offs among different types of cash compensation, one can reasonably question 

the ability of the CBO to identify and calculate the extent to which cost shifting will occur. More importantly, there are 

other policy criteria that should be used in evaluating plan content regulation. The CBO analysis mandated by UMRA 

does not require consideration of any criteria beyond an evaluation of the cost impact of the proposed regulation. Thus, 

because it may provide an illusion that appropriate scrutiny was given to proposed legislation, UMRA may cause affir-

mative harm by making it even less likely that decisionmakers will give appropriate consideration to other important 

criteria. Here, I identify three specific criteria that should be part of any legislative evaluation of employee benefit plan 

regulation. 

 

A. DEVOLVING RESPONSIBILITY TO INDIVIDUALS 

Evidence indicates that plan content regulation has caused a significant shift in responsibility from plan sponsors to 

individual plan participants and beneficiaries. The reallocation of responsibility from employers to employees derives 

from a significant change in the type of pension plans that employers choose to sponsor. In a trend that began during the 

1970s   n428 and has continued to the  [*280]  present,   n429 employers, particularly small employers, have termi-

nated defined benefit plans and instituted defined contribution plans as their primary pension plans.   n430 Similarly, 

during the 1980s new and growing companies tended to provide defined contribution rather than defined benefit plans.   

n431 Others commentators have criticized this shift for various reasons,   n432 but critics have not focused on the 

broad implications for individual responsibility. Defined contribution plans devolve responsibility to individuals in a 

multitude of ways. They typically permit employees to determine whether to participate in plans,   n433 to set their 

own contribution levels, and to access plan assets before retirement. In addition, defined contribution plans typically 

shift the burden of investment decisionmaking from the plan, where it resides in defined benefit plans, to employees. 
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Some pension experts have speculated that structural changes in the economy might account for the change in em-

ployer preferences regarding the types of benefit plans they choose to sponsor.   n434 Recent data, however, indicate 

that government regulation is more likely to be responsible, at least in substantial part, for this trend.   n435 Professors 

Robert Clark and Ann McDermed have performed detailed empirical studies on employer sponsorship of qualified  

[*281]  benefit plans. Their work indicates that regulatory changes constitute the primary causes for the shift in em-

ployer preferences from defined benefit plans to defined contribution plans.   n436 A recent update of the Clark and 

McDermed analysis continued to find an increasing predilection on the part of employers to select defined contribution 

plans over defined benefit plans.   n437 

This increase in individual responsibility might be viewed, consistently with the discussion above of studies indi-

cating that employees are likely to bear the ultimate burden of regulation, as one more indication that the costs of regu-

lation ultimately incide upon employees. In addition, though, the increasing responsibility assigned to employees 

changes the dynamics of the tripartite system of retirement income support. By concurrently utilizing three sources of 

support--Social Security, individual saving, and private sector pension plans--the system is structured to divide respon-

sibility for decisions on participation, contribution levels, the extent to which retirement funds may be alienated before 

retirement, and investment returns. As employers modify the types of plans and, thus, shift responsibility for these mat-

ters to employees, they alter the balance struck by the current system. 

The ultimate effects of the trend to increased individual responsibility are unknown and must be left to empirical 

work. Some factors in defined benefit plans, such as increased portability of benefits, may enhance the retirement secu-

rity of participants in those plans. It is reasonable to expect, however, that a decrease in the division of responsibility for 

retirement planning and investment return will increase the risk that some individual participants will be less financially 

prepared for retirement than they would have been under a more paternalistic system. For example, an individual may 

prefer present consumption during her working years over saving for retirement. Another individual may choose to par-

ticipate in a  [*282]  defined contribution plan but may make poor investment decisions and, thus, accumulate little 

wealth in such a plan.   n438 

More subtle effects also may result. For example, defined contribution plans tend to resemble traditional savings 

accounts because they frequently give individuals the ability to decide whether and how much to contribute to such 

plans, the access to plan assets in limited circumstances even prior to retirement, the authority to determine how assets 

are invested, and the account valuations reported as a lump sum value. Defined benefit plans share none of these cha-

racteristics. Because the defined contribution plans so resemble traditional savings accounts, some individuals may view 

all of the assets in their savings accounts and employer-sponsored defined contribution plans as being fungible. This 

might be expected to lead risk takers to save less than they otherwise would, to give an illusory sense of well being to 

people who look at seemingly large lump sum values without an understanding of inflationary effects or the actual dol-

lar amount needed to support a lengthy period of retirement, or to encourage people otherwise to confuse pension plans 

with short term savings vehicles. 

The point is that governmental regulation has cumulative effects on benefit plan sponsorship and the allocation of 

responsibility for retirement planning. Regardless of the normative position one takes on the existing trends in plan 

sponsorship and the shift to individual responsibility, proposed regulation should be evaluated for the systemic effect it 

will have. A UMRA-style focus on the cost of proposed regulation is unlikely to incorporate these criteria.   n439  

[*283]  And, by deflecting the attention of legislators from the systemic implications of regulation, a narrow, 

cost-based evaluation may in fact be counterproductive to the consideration of the complex policy issues inherent in 

plan content regulation. After all, the goal of highlighting the CBO's cost analysis of proposed legislation is to increase 

the attention paid to the costs associated with the specific piece of legislation at issue. The net result may be that legis-

lators become even less likely to recognize the cumulative effect of incremental regulatory changes on the basic frame-

work of retirement income support. 

 

B. ASSET SUFFICIENCY 

When Congress enacts plan content regulation to fund specific programs or to address general federal budgetary 

concerns, a special risk is posed to benefit plans. Further, as with the foregoing policy criteria, the CBO cost estimates 

simply do not provide any information regarding that risk. For example, when Congress modifies I.R.C. provisions in 

order to raise revenue, it is a given that a cost will be imposed upon private sector benefit plans. The CBO cost esti-

mates of the private sector burden associated with the provision will reflect that cost. But, by looking to plan content 

regulation as a source of revenue in the first place, Congress has implicitly accepted the direct cost effect on the plans. 

Thus, the CBO estimate is not likely to act as any impediment to enactment of the proposed change. 
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Revenue raising provisions, however, are likely to have negative cumulative effects on plan sponsorship, as identi-

fied in the next criteria. After all, if the tax incentives that flow to plans are modified on a frequent basis, it becomes 

even more difficult than it already is for employees to value those plans. Frequent changes in provisions that affect the 

tax expenditure also create administrative burdens for the plans themselves and frustration for plan sponsors saddled 

with ever-changing, and often increasing, compliance requirements. 

Plan content regulation enacted for the purpose of raising revenue also can be expected frequently to have implica-

tions for the types of plans an employer may choose to sponsor and for the  [*284]  allocation of individual responsi-

bility. By modifying the limitation imposed on benefits that may be granted under a defined benefit plan, for example, 

Congress may effectively modify the incentives for sponsorship of defined benefit plans vis-a-vis defined contribution 

plans. More subtle changes, such as a change in the limitation on includable compensation, also might modify the in-

centives across plan types, depending upon the demographics of any given employer's workforce. 

Finally, revenue-driven provisions create the specific risk that no consideration will be given to the relationship 

between the level of the cap or limitation being imposed and optimal replacement rates of income. After all, Social Se-

curity was intended to provide a basic benefit. But the expectation was that other components would contribute to re-

tirement income and that together all sources of retirement income would aggregate to provide an appropriate level of 

support for retirees. The Presidential Commission that ultimately proposed MUPS advocated total replacement rate 

goals that ranged from fifty-one percent to seventy-nine percent, depending on pre-retirement wage rates.   n440 More 

recent materials distributed in association with the National Summit on Retirement Savings indicate that replacement 

rates of between sixty and eighty percent are needed in order to maintain preretirement lifestyles.   n441 Regardless of 

the specific target established, plan content regulation that sets caps and limitations on plan benefits, employer deduc-

tions, and plan contributions, with an eye only on the revenue effects of the regulation, ignores this most fundamental of 

long-term policy criteria. Of course there is no natural "best" level for the tax expenditure devoted to benefit plans and 

calculations of optimal levels can be expected to depend upon an array of changing priorities and circumstances. Two 

criticisms, however, can be made of the past pattern of regulation in this area. First, it is unclear whether legislators give 

any consideration to the effect the caps have on such long-term benefit policy concerns as the level of asset accumula-

tion necessary to provide desired income replacement  [*285]  rates.   n442 Second, repeated changes intended to 

affect the level of the tax expenditure impose burdens upon benefit plans by requiring plans to modify administrative 

mechanisms used to calculate such items as plan benefits, contributions, and funding requirements. These burdens ulti-

mately may be shifted to employees in the form of lower cash or noncash compensation, may affect plan sponsorship 

levels, and may cause changes in the types of plans that employers choose to sponsor. If so, the enactment of these types 

of plan content regulation has serious implications for the entire system of retirement plan support. Furthermore, while 

the pattern of legislative tinkering with the factors that determine the benefits-related tax expenditure gives rise to con-

cern, proposals for more sweeping change may reappear when the current federal budget surpluses end. During the early 

1990s, the respected economist, Professor Alicia Munnell, went that next step and advocated not only the taxation of 

contributions and plan earnings but also the imposition of a one-time, fifteen percent tax on assets held by qualified 

plans.   n443 Her ideas were widely criticized   n444 and may not even reflect her current beliefs regarding the ap-

propriate direction  [*286]  of tax policy.   n445 Past proposals, however, may have paved the way for future change.   

n446 

 

C. CUMULATIVE EFFECTS 

Frequent modification of plan content regulation creates both costs and tensions within the structure of private sec-

tor employee benefit plans. The current system of voluntary plan sponsorship permits employers to curtail or eliminate 

benefit programs when the price tag for sponsorship becomes too high. And the cumulative costs of plan content regula-

tion are two-fold. First, when plan content regulation requires plans to offer more extensive benefits, such as has oc-

curred with HIPAA, NMHPA, and MHPA, the cost of providing benefits increases. Second, even if plan content regula-

tion might superficially appear to decrease plan costs by limiting plan benefits, such as has occurred with some of the 

I.R.C. regulation, plans still face the expenses associated with plan amendments, administrative changes, and commu-

nicating modifications to employees. At some point, then, the imposition of regulation within such a system is likely to 

result in decreases in plan coverage. While legislative scrutiny of the direct and indirect costs associated with plan con-

tent regulation might recognize the first type of costs, it is unclear whether the second type of costs can accurately be 

estimated. And, to the extent that the effects of periodic modifications in plan content regulation are cumulative, rather 

than incremental, cost estimates that are limited to the terms of the proposal at issue will not include those cumulative 

costs. 
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The dangers posed by the cumulative costs of regulation exist whether or not one accepts the notion that employers 

are able to shift many costs of plan sponsorship to employees. To the extent that employers bear the costs of cumulative 

regulation, they may offset benefits in order to keep their overall compensation costs constant. Thus, at some point plan 

costs may escalate to the point  [*287]  where the sponsor decides to terminate the plan. If employers shift the cost of 

regulation to employees, those employees will experience a decrease in their overall compensation. During the floor 

debate on ERISA, one congressman asked whether the bill's regulation would cause constituents to raise the following 

question: "How come you helped us so much that now we have no [benefits] plan at all because our employer has de-

cided he cannot afford it any longer under the new rules?"   n447 Excessive incremental plan content regulation im-

poses the same risk. 

In one narrow category of instances, highlighting the incremental cost of plan content regulation might avoid the 

enactment of problematic legislation. To go back to the legislative changes discussed above, if Congress had been aware 

of the incremental costs, the UCA provisions might have generated more controversy than actually occurred. Had the 

CBO agreed with private estimates that the costs of compliance imposed upon private sector benefit plans would be 

more than double the anticipated revenues from the UCA,   n448 perhaps Congress would have sought another source 

of funding for the unemployment amendments. On the other hand, it still is possible that Congress would view the di-

rect costs to benefit plans as a peripheral matter given that the main focus of the legislation was to fund extended unem-

ployment benefits during an election year. 

The UCA amendments are only representative of a class of regulation to the extent that Congress looked to benefit 

plan regulation as a source of revenue. The UCA's gross disparity between the administrative costs imposed upon plan 

sponsorship and the resulting revenue effect probably is unmatched. But, even where the revenue effect exceeds the 

administrative or other burden on plan sponsorship, looking only at the costs of the specific regulatory proposal under 

consideration ignores the cumulative costs of annual, or more frequent, legislative change. 

Whatever the advantages of the changes in the rollover rules made as part of the UCA, the process of enacting 

ERISA amendments  [*288]  as a way of funding unrelated legislative programs poses threats similar to those identi-

fied in the foregoing discussion of asset security. When appended to unrelated and fast-track legislation, changes in plan 

content regulation may not receive the scrutiny necessary to avoid poor policy choices, especially given the complexity 

of ERISA, the issues associated with cumulative regulation, and the interrelationships with other components of the 

tripartite retirement system. 

VI. CONCLUSION 

Objections to unfunded private sector mandates appear to be increasing at a time when the issue of retirement secu-

rity for the baby-boom generation also is entering the national consciousness. But plan content regulation shares no sig-

nificant characteristics with unfunded intergovernmental mandates, and it was that category of regulation that gave no-

toriety to the term unfunded mandate. Nor do descriptions based upon concepts of political unaccountability provide 

particularly robust explanations for the existing patterns of benefit plan regulation. Instead, other explanations, consis-

tent with political accountability, help explain the dichotomy between the success of plan content regulation and the 

consistent defeat of plan sponsorship regulation. 

The complexity of benefit plans, the ability of parties to the employment bargain to trade off cash and non-cash 

compensation, and the voluntary nature of plan sponsorship all complicate the application of unfunded intergovernmen-

tal mandate concepts to benefit plan regulation. A narrow focus on the incremental costs of legislative proposals will not 

illuminate the most important effects of incremental regulation. Regulatory patterns already appear to have caused, or at 

least have contributed to, a change in employer preferences in the types of benefit plans they choose to sponsor. The 

result is a significant shift in responsibility for retirement planning, a shift that dramatically modifies the traditional dy-

namics of the tripartite structure of the domestic system for providing retirement income support. 

At the same time, in a trend that is inconsistent with the development of a cohesive long-term national benefits pol-

icy, the  [*289]  trillions of dollars held as retirement plan assets and the billions of dollars devoted annually to the tax 

support of private sector retirement plans, have led to frequent legislative tinkering with the tax rules that govern plans. 

Further tinkering has nothing at all to do with considerations such as appropriate post-retirement income replacement 

rates that would contribute to an effective and cohesive long-term national benefits policy. In addition, the cumulative 

effects of plan content regulation may negatively affect levels of plan sponsorship and the benefits provided by plans 

where voluntary sponsorship is maintained. 
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Evaluation of future benefit plan regulation should not focus on simplified cost estimates of incremental legislative 

proposals. Appropriate analysis, instead, should take into account the complexities posed by the distinctions between 

plan sponsorship regulation and plan content regulation, the voluntary nature of plan sponsorship, and the role of private 

sector plans as one of the three components of the tripartite system of retirement support. Only by ensuring that the reg-

ulatory structure supports cohesive and long-term policy goals will we avoid the risk of YUPPIES and other baby boo-

mers spending their golden years as GUPPIES. 

 

Legal Topics:  
 

For related research and practice materials, see the following legal topics: 

Pensions & Benefits LawEmployee Retirement Income Security Act (ERISA)Plan AmendmentWorkers' Compensation 

& SSDISocial Security Disability InsuranceBurdens of ProofClaimants 

 

FOOTNOTES: 
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baby boomers' failure to adequately prepare for their retirement. Other variations have been suggested, including 

Green Urban Professionals, children of YUPPIES, Greedy Upwardly Mobile Professionals, Greying Urban Pro-
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gained a listing in Webster's, I offer "Grossly Under Prepared Persons." 

 

n3 RUSH, The Twilight Zone, on 2112 (Mercury Records 1976). 

 

n4 LOUISE B. RUSSELL, THE BABY BOOM GENERATION AND THE ECONOMY 1 (1982) (noting 
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Cong. 9-10 (1997) (statement of Richard C. Leone, President, Twentieth Century Fund) (listing effects of baby 

boomers on school systems, culture, and labor market); Workers of Baby-Boom Generation Approach Most 
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Productive Years, New Study Reports, 3 Daily Lab. Rep. (BNA), at A-5 (Jan. 6, 1992) (noting that large num-

bers of baby boomers seeking employment may have increased jobless rates during 1970s). 

 

n7 Estimates of the scope of the costs vary widely. On the high side, one governmental commission stated 

that after taking into account the costs of Social Security, Medicare, and other retirement programs, "there will 

not be one cent left over for education, children's programs, highways, national defense or any other discretio-

nary program." CRAIG S. KARPEL, THE RETIREMENT MYTH 7-8 (1995). 
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OF FUTURE GENERATIONS 10-13, 20-21 (1998). 

 

n9 See discussion infra Parts III.B, III.C (detailing debate about whether employers should be required to 
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n11 Employee Retirement Income Security Act (ERISA) of 1974 §§ 1-4402, 29 U.S.C. §§ 1001-1461 

(1994). 
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tion, Revolution, or Reform?, 81 MINN. L. REV. 97, 99 (1996) (recognizing that unfunded mandates debate has 
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n18 Id. at 98-100. 

 

n19 Unfunded Mandates Reform Act (UMRA) of 1995, Pub. L. No. 104-4, 109 Stat. 48 (codified as 

amended in scattered sections of 2 U.S.C.). 

 

n20 See, e.g., Robert W. Adler, Unfunded Mandates and Fiscal Federalism: A Critique, 50 VAND. L. REV. 

1137 (1997) (critiquing fiscal, legal, and policy arguments against federal mandates); Daniel H. Cole & Carol S. 

Comer, Rhetoric, Reality, and the Law of Unfunded Federal Mandates, 8 STAN. L. & POL'Y REV. 103 (1997) 
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note 15 (developing arguments in favor of unfunded federal mandates); Steinzor, supra note 17 (suggesting 

UMRA and other procedural solutions will be unsuccessful in resolving problems); Edward A. Zelinsky, Un-
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Problem of the Unfunded Mandate, 23 OHIO N.U. L. REV. 741 (1997) [hereinafter Zelinsky, The Unsolved 

Problem] (arguing that underlying factors surrounding problem of unfunded mandates remain intact); Makram 
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n23 Cole & Comer, supra note 20, at 104. 

 

n24 Professor Steinzor recognizes the potential importance of the unfunded mandates question as applied to 
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Steinzor, supra note 17, at 133 n.118. 

 

n25 See, e.g., infra text accompanying note 189 (comparing cost burdens imposed upon retirement plan as-

sets). 

 

n26 See infra note 72 (listing regulatory amendments to ERISA since its 1974 enactment). 
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summits on retirement savings. One of the goals of the summit was "to advance the public's knowledge and un-

derstanding of retirement savings and its critical importance to the future well-being of American workers and 

their families . . . ." Savings are Vital to Everyone's Retirement Act of 1997, Pub. L. No. 105-92, § 2(b)(1), 111 

Stat. 2139 (codified at 29 U.S.C. § 1001 (1994)). I was a delegate to the 1998 summit and am grateful for all of 
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Calls on Clinton to Form National Retirement Summit, 24 Pens. & Ben. Rep. (BNA), at 424 (Feb. 17, 1997) 

(quoting Rep. Harris W. Fawell as stating "with the coming retirement of baby boomers, we face a demographic 
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n28 E.g., KAREN FERGUSON & KATE BLACKWELL, PENSIONS IN CRISIS x (1995) ("A crisis is 

before us. It is time to confront and overcome it."); KARPEL, supra note 7, at 171 ("We are about to see the de-

cline and fall of the Retirement State."). 

 

n29 American Association of Retired People, Statement of John Rother, AARP Director of Legislation and 

Public Policy on the Social Security Trustees' Report (visited Oct. 26, 1999)  

<http://www.aarp.org/whatnew/statements/st050198.html>;  AFL-CIO, The Future of Social Security (visited 
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n30 Given the burdens expected to be imposed by the baby-boom generation, the continuing viability of the 

Social Security program has been the subject of extensive concern, commentary, and proposals for reform. E.g., 

C. EUGENE STEURELE & JON M. BAKIJA, RETOOLING SOCIAL SECURITY FOR THE 21ST CEN-

TURY: RIGHT AND WRONG APPROACHES TO REFORM (1994); William G. Dauster, Protecting Social 

Security and Medicare, 33 HARV. J. ON LEGIS. 461 (1996) (discussing in detail efforts to protect Social Secu-

rity). This Article generally uses the term "Social Security" in its popular sense, as referring to the federally 

sponsored post-retirement income program. Most inclusively, Social Security is known as the Federal Old Age, 

Survivors, Disability and Hospital Insurance Program (OASDHI). The non-Medicare portion is codified at 42 

U.S.C. §§ 401-432, and the Medicare portion is at 42 U.S.C. §§ 1395-1396v. The Social Security Act of 1935 

was a key component of the New Deal legislative agenda. For a general history of the Social Security program, 

see Wilbur J. Cohen, The Development of the Social Security Act of 1935: Reflection Some Fifty Years Later, 68 

MINN. L. REV. 379, 379-83 (1983). 

 

n31 For a discussion of the role of private sector pension plans in supporting the retirement prospects of 

baby boomers, see, e.g., HENDRICKS, supra note 8, at 22-25. For a discussion of the role private sector health 

care plans play in covering retired workers, see id. at 20-21. See also Arti Kaur Rai, Rationing Through Choice: 

A New Approach to Cost-Effectiveness Analysis in Health Care, 72 IND. L.J. 1015, 1015 n.1 (1997) (noting es-
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n32 The average percentage of personal savings as a factor of disposable personal income is very low, at 

least if one excludes housing wealth from the statistics. Furthermore, data from both the Commerce Department 

and the Federal Reserve show that personal savings rates have been dropping steadily over the past fifteen years, 

even as baby boomers have entered their peak earnings and savings years. CHRISTOPHER CONTE, THE NA-

TIONAL SUMMIT ON RETIREMENT SAVINGS 10-11 (1998); HENDRICKS, supra note 8, at 16. 

 

n33 See CONTE, supra note 32, at 8 (noting that participants in focus groups sponsored by the Department 

of Labor represented "a public that is troubled and hungry for reliable information, but unsure where to seek 

help"). 

 

n34 Scarlet O'Hara's famous last lines actually were: "Tomorrow, I'll think of some way to get him back. 

After all, tomorrow is another day." MARGARET MITCHELL, GONE WITH THE WIND 1037 (MacMillan 

1964) (1936). 

 

n35 See supra note 1 (defining YUPPIES). 

 

n36 See supra note 2 (defining GUPPIES). 

 

n37 Dana, supra note 15, at 1. 

 

n38 Zelinsky, Unfunded Mandates, supra note 20, at 1356. 

 

n39 Jaber, supra note 20, at 28. 

 

n40 A separate line of argument used to attack unfunded intergovernmental mandates is grounded in the 

Tenth Amendment and any limitations inherent in the federal commerce and spending powers. Adler, supra note 

20, at 1193-1231; Dana, supra note 15, at 7-10; Zelinsky, Unfunded Mandates, supra note 20, at 1411-14; Jaber, 
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supra note 20, at 298-321; see also Evan H. Caminker, State Sovereignty and Subordinacy: May Congress 

Commandeer State Officers to Implement Federal Law?, 95 COLUM. L. REV. 1001, 1008-22 (1995) (discussing 

history of congressional commandeering). Because this Article focuses on private sector regulation, I do no 
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n41 Zelinsky, The Unsolved Problem, supra note 20, at 742. 

 

n42 See, e.g., id. at 747-54 (giving examples of asymmetrical information problem). 

 

n43 See id. at 744-45 (presenting discrepancy between large, well-organized interest groups and 

rank-and-file voters). 

 

n44 See Adler, supra note 20, at 1232-44 (discussing negative implications of unfunded federal mandates 
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n45 Zelinsky, The Unsolved Problem, supra note 20, at 745. 

 

n46 Id. at 745-46. 

 

n47 Jaber, supra note 20, at 296. 

 

n48 Dana, supra note 15, at 25-37. 

 

n49 Id. at 38-45. 

 

n50 Adler, supra note 20, at 1152. 

 

n51 2 U.S.C. § 658b(a) (Supp. 1997). Section 658(5) defines what constitutes a "Federal intergovernmental 

mandate." Further, sections 658(6) and (7) read: 

 

(6) Federal mandate 

The term "Federal mandate" means a Federal intergovernmental mandate or a Federal private 

sector mandate, as defined in paragraphs (5) and (7). 

(7) Federal private sector mandate 

The term "Federal private sector mandate" means any provision in legislation, statute, or 

regulation that-- 

(A) would impose an enforceable duty upon the private sector except-- 

 

(i) a condition of Federal assistance; or 

(ii) a duty arising from participation in a voluntary 

 

Federal program; or 
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Id. § 658(6)-(7). 
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n55 Zelinsky, The Unsolved Problem, supra note 20, at 772. 

 

n56 Adler, supra note 20, at 1152. 

 

n57 Id. at 1152-53. 
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n62 Compare id. § 658c(a)(1) (establishing threshold of $ 50 million) with id. § 658c(b)(1) (establishing 
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(Jt. Comm. Print 1952). For a summary of the growth of pension plan sponsorship over time and factors contri-

buting to that growth, see Muir, supra note 73, at 1360-62. 

 

n76 See Muir, supra note 73, at 1362-64 (noting that sometimes courts saw elements of unilateral and bila-
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district, both of which left underfunded pension plans). 
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workers covered by private pension plans] will be expanded by the provisions of [ERISA] to at least 10 to 20 
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employer willingness to establish or expand a plan, it is necessary to take into account additional costs from the 
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Pension Game] (stating that REA greatly expanded rights of secondary recipients). 
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n126 In some cases it even operates to the detriment of female workers. For example, when the reti-

ree-spouse is female, the difference in life expectancy between males and females may cause it to be in her best 

interest to elect a single-life annuity. The REA amendments prohibit her from doing so without her spouse's 

consent. Guin, supra note 112, at 176. This is of particular concern when the male spouse of a female retiree is 
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plan has no obligation to pay benefits. If the participant marries, and dies while still employed, the plan now has 
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ing retirement benefits as being earned by worker deprives family of benefits); Watson, Broken Promises, supra 
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ternatively, plans may begin vesting benefits at the rate of twenty percent per year after three years of employ-

ment and continue vesting through the seventh year. ERISA § 203, 29 U.S.C. § 1053 (1994). The current stan-
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